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Federal Gift Tax 


A deed of trust made in 1917, with a reservation to the 
grantor of a power of revocation, became taxable as a gift 
under the Federal Revenue Act of 1924 when, in 1925, the 
power of revocation was canceled. 

This was the decision of the United States Supreme Court 
in the case of Burnet, Commissioner of Internal Revenue, v. 
Guggenheim, 53 Sup. Ct. Rep. 369, involving two deeds of 
trust executed by Murray Guggenheim in favor of his son 
and daughter. The opinion of the court, which was written 
by Judge Cardozo, reads in part as follows: 













The question to be decided is whether deeds of trust made in 
1917, with a reservation to the grantor of a power of revocation, 
became taxable as gifts under the Revenue Act of 1924 when in 1925 
there was a change of the deeds by the cancellation of the power. 

On June 28, 1917, the respondent, a resident of New York, exe- 
cuted in New Jersey two deeds of trust, one for the benefit of his 
son, and one for the benefit of his daughter. The trusts were to 
continue for ten years, during which period part of the income was 
to be paid to the beneficiary and part accumulated. At the end of 
the ten-year period, the principal and the accumulated income were 
to go to the beneficiary, if living; if not living, then to his or her 
children; and, if no children survived, then to the settlor in the case 
of the son’s trust, and in the case of the daughter’s trust to the 
trustees of the son’s trust as an increment to the fund. The settlor 
reserved to him broad powers of control in respect of the trust 
property and its investment and administration. In particular, there 
was an unrestricted power to modify, alter, or revoke the trusts 
except as to income, received or accrued. The power of investment 
and administration was transferred by the settlor from himself to 
others in May, 1921. The power to modify, alter, or revoke was 
eliminated from the deeds, and thereby canceled and surrendered, 
in July, 1925. 

In the meanwhile Congress had passed the Revenue Act of 1924 
which included among its provisions a tax upon gifts. “For the 
calendar year 1924 and each calendar year thereafter ...a tax... 
is hereby imposed upon the transfer by a resident by gift during such 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1481. 
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calendar year of any property wherever situated, whether made 
directly or indirectly,” the tax to be assessed in accordance with a 
schedule of percentages upon the value of the property. 43 Stat. 
253, 313, c. 234, §§ 319, 320, 26 U. S. Code, §§ 1131, 1132 (26 
USCA §§ 1131 note, 1132 note). 

At the date of the cancellation of the power of revocation, the 
value of the securities constituting the corpus of the two trusts was 
nearly $13,000,000. Upon this value the Commissioner assessed 
against the donor a tax of $2,465,681, which the Board of Tax 
Appeals confirmed with a slight modification due to a mistake in 
computation. The tax-payer appealed to the Court of Appeals for 
the Second Circuit, which reversed the decision of the Board and held 
the gift exempt. 58 F. (2d) 188. The case is here on certiorari, 
287 U. S. , 53 S. Ct. 85, 77 L. Ed. . 

On November 8, 1924, more than eight months before the cancel- 
lation of the power of revocation, the Commissioner of Internal 
Revenue, with the approval of the Secretary of the Treasury, 
adopted and promulgated the following regulation: ‘The creation 
of a trust where the grantor retains the power to revest in himself 
title to the corpus of the trust, does not constitute a gift subject 
to tax, but the annual income of the trust which is paid over to the 
beneficiaries shall be treated as a taxable gift for the year in which 
so paid. Where the power retained by the grantor to revest in 
himself title to the corpus is not exercised, a taxable transfer will be 
treated as taking place in the year in which such power is ter- 
minated.” Regulations 67, article I. 

The substance of this regulation has now been carried forward 
into the Revenue Act of 1932, which will give the rule for later 
transfers. Revenue Act of 1932, c. 209, 47 Stat. 169, 245, § 501 
(c), 26 USCA § 1136a (c).* 

We think the regulation, and the later statute continuing it, 
are declaratory of the law which Congress meant to establish in 1924. 

“Taxation is not so much concerned with the refinements of title 
as it is with actual command over the property taxed—the actual 
benefit for which the tax is paid.” Corliss v. Bowers, 281 U. S. 
376, 378, 50 S. Ct. 336, 74 L. Ed. 916; Cf. Chase National Bank v. 
United States, 278 U. S. 327, 49 S. Ct. 126, 73 L. Ed. 405, 63 
A. L. R. 388; Saltonstall v. Saltonstall, 276 U. S. 260, 48 S. Ct 225, 
72 L. Ed. 565; Tyler v. United States, 281 U. S. 497, 503 S. Ct. 








* Section 501 (c): “The tax shall not apply to a transfer of property in trust 
where the power to revest in the donor title to such property is vested in the donor, 
either alone or in conjunction with any person not having a substantial adverse 
interest in the disposition of such property or the income therefrom, but the relin- 
quishment or termination of such power (other than by the donor’s death) shall be 
considered to be a transfer by the donor by gift of the property subject to such 
power, and any payment of the income therefrom to a beneficiary other than the 
donor shall be considered to be a transfer by the donor of such income by gift.” 
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356, 74 L. Ed. 991, 69 A. L. R. 758; Burnet v. Harmel, 287 
U. S—, 53 S. Ct. 74, 77 L. Ed.—; Palmer v. Bender, 287 
U. S.—, 58 S. Ct. 225, 77 L. Ed. —. While the powers of revoca- 
tion stood uncanceled in the deeds, the gifts, from the point of view 
of substance, were inchoate and imperfect. By concession there _ 
would have been no gift in any aspect if the donor had attempted 
to attain the same result by the mere delivery of the securities into 
the hands of the donees. A power of revocation accompanying 
delivery would have made the gift a nullity. Basket v. Hassell, 107 
U. S. 602, 2S. Ct. 415, 27 L. Ed. 500. By the execution of deeds 
and the creation of trusts, the settlor did. indeed succeed in divesting 
himself of title and transferring it to other (Stone v. Hackett, 12 
Gray [Mass.] 227; Van Cott v. Prentice, 104 N. Y. 45, 10 N. E. 
257; National Newark & Essex Banking Co. v. Rosahl, 97 N. J. Eq. 
74, 128 A. 586; Jones v. Clifton, 101 U. S. 225, 25 L. Ed. 908), 
but the substance of his dominion was the same as if these forms 
had been omitted (Corliss v. Bowers, supra). He was free at any 
moment, with reason or without, to revest title in himself, except as 
to any income then collected or accrued. As to the principal of the 
trusts and as to income to accrue thereafter, the gifts were formal 
and unreal. They acquired substance and reality for the first time 
in July, 1925, when the deeds became absolute through the cancella- 
tion of the power. 

The argument for the respondent is that Congress in laying a 
tax upon transfers by gift made in 1924 or in any year thereafter 
had in mind the passing of title, not the extinguishment of dominion. 
In that view the transfer had been made in 1917 when the deeds 
of trust were executed. The argument for the government is that 
what was done in 1917 was preliminary and tentative, and that not 
till 1925 was there a transfer in the sense that must have been 
present in the mind of Congress when laying a burden upon gifts. 
Petitioner and respondent are at one in the view that from the 
extinguishment of the power there came about a change of legal 
rights and a shifting of economic benefits which Congress was at 
liberty, under the Constitution, to tax as a transfer effected at that 
time. Chase National Bank v. United States, supra; Saltonstall v. 
Saltonstall, supra; Tayler v. Unitod States, supra; Corliss v. Bowers, 
supra. The question is not one of legislative power. It is one of 
legislative intention. 

With the controversy thus narrowed, doubt is narrowed too. 
Congress did not mean that the tax should be paid twice, or partly 
at one time and partly at another. If a revocable deed of trust is a 
present transfer by gift, there is not another transfer when the power 
is extinguished. If there is not a present transfer upon the delivery 
of the revocable deed, then there is such a transfer upon the extin- 
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guishment of the power. There must be a choice, and a consistent 
choice, between the one date and the other. To arrive at a decision, 
we have therefore to put to ourselves the question, Which choice is 
it the more likely that Congress would have made? Let us suppose a 
revocable transfer made on June 3, 1924, the day after the adoption 
of the Revenue Act of that year. Let us suppose a power of revoca- 
tion still uncanceled, or extinguished years afterwards, say in 1931. 
Did Congress have in view the present payment of a tax upon the 
full value of the subject-matter of this imperfect and inchoate gift? 
The statute provides that, upon a transfer by gift, the tax upon the 
value shall be paid by the donor, 43 Stat. 316, c. 234, § 324, and 
shall constitute a lien upon the property transferred, 43 Stat. c. 
234, §§ 324, 315 (26 USCA § 1136 note, and § 1115 and note). 
By the act now in force, the personal liability for payment extends 
to the donee. Act of June 6, 1932, c. 209, § 510, 47 Stat. 249 (26 
USCA § 1136j). A statute will be construed in such a way as to 
avoid unnecessary hardship when its meaning is uncertain. Hawaii v. 
Mankichi, 190 U. S. 197, 214, 23 S. Ct. 787, 47 L. Ed. 1016; 
Sorrells v. United States, 287 U. S. —, 53 S. Ct. 210, 77 L. Ed. —. 
Hardship there plainly is in exacting the immediate payment of a 
tax upon the value of the principal when nothing has been done to 
give assurance that any part of the principal will ever go to the 
donee. The statute is not aimed at every transfer of the legal title 
without consideration. Such a transfer there would be if the trustees 
were to hold for the use of the grantor. It is aimed at transfers 
of the title that have the quality of a gift, and a gift is not consum- 
mate until put beyond recall. 

The respondent invokes the rule that in the construction of a 
taxing act doubt.is to be resolved in favor of the taxpayer. United 
States v. Merriam, 263 U. S. 179, 44 S. Ct. 69, 68 L. Ed. 240, 29 
A. L. R. 1547; Gould v. Gould, 245 U. S. 151, 38 S. Ct. 53, 62 L. 
Ed. 211. There are many facets to such a maxim. One must view 
them all, if one would apply it wisely. The construction that is 
liberal to one taxpayer may be illiberal to others. One must strike 
a balance of advantage. It happens that the taxpayer before us 
made his deeds in 1917, before a transfer by gift was subject to a 
tax. We shall alleviate his burden if we say that the gift was then 
complete. On the other hand, we shall be heightening the burdens 
of taxpayers who made deeds of gift after the act of 1924. In mak- 
ing them, they had the assurance of a treasury regulation that the 
tax would not be laid, while the power of revocation was uncanceled, 
except upon the income paid from year to year. They had good 
reason to suppose that the tax upon the principal would not be due 
until the power was extinguished or until the principal was paid. 
If we disappoint their expectations, we shall be illiberal to them. 
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Bank Protected by Agreement in Paying Stopped 
Check 


A statement in the forms supplied by a bank, for the use 
of its depositors in stopping payment of a check, that the 
bank will not be liable to the depositor if payment is “made 
through inadvertence or accident” is a useful form of protec- 
tion. 

In the ordinary case a bank which pays a check after its 
depositor, the drawer, has directed that payment be stopped 
will be liable to the depositor for the amount of the check. 
It has been so held in a number of cases. A check is regarded 
as merely an order on the drawee bank to pay the amount 
specified. The order is subject to revocation at any time 
before the check has been paid or certified. 

A bank may, however, protect itself from liability of this 
kind, in a proper case, by inserting in its stop order forms 
a clause similar to the one referred to above. The effect of a 
stop order containing such a clause was considered by the 
Appellate Court of Indiana in the case of Hodnick v. Fidelity 
Trust Co., 183 N. E. Rep. 488. 

It was held that the bank was absolved from liability in 
the following circumstances. The plaintiff, L. J. Hodnick, 
was a depositor in the defendant, Fidelity Trust Company. 
On March 23, 1929, the plaintiff issued a check on the trust 
company for $235 in favor of Mrs. Lena Hummel. On 
March 25, and before the check had been paid, he went to 
the bank for the purpose of stopping payment and there 
signed an order in the following form: 

Please endeavor to stop payment of my-our check 

Date 3/25 1929 

Drawn by L. J. Hodnick No. 10 $235 

Favor of Mrs. Lena Hummel Dated Mch. 23, 1929 

Reason, In asking this courtesy the undersigned agrees to hold 
the above named bank harmless for said amount and for all expenses 
and costs incurred by it on account of refusing payment of said 
check, and further agrees not to hold the said bank liable on account 


of payment contrary to this request if made through inadvertence 
or accident. If a duplicate check is issued or if the original check 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1383. 
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is returned, the undersigned agrees to notify the bank promptly, 
if this request is not previously revoked, the undersigned agrees that 
it will automatically expire at the end of sixty days unless a new 
request is made before that time for the stop payment to continue 
in force. To Signed L. J. Hodnick. 


The check came in through the clearing house on April 6, 
which was a Saturday. Under the clearing house rule, Satur- 
day checks found not to be good were required to be returned 
to the clearing house by 1.30. Prior to April 6 a Miss Prang 
had charge of the deposit ledger containing the plaintiff’s 
account. She was compelled to stop work because of illness 
and Miss Mack was taken from the bank’s general books and 
placed in charge of Miss Prang’s work. Miss Mack was 
familiar with the deposit ledgers but was not acquainted with 
the practice followed in the matter of stopping checks. At 
about 11 o’clock in the morning of April 6, the morning on 
which the check came in from the clearing house, news was 
received at the bank that Miss Prang had died. Between the 
excitement caused by this news, received during the rush 
hours of Saturday morning, and the inexperience of Miss 
Mack, the fact that payment of the check had been stopped 
was overlooked until it was too late to return it to the clearing 
house. In these circumstances it was held that the bank was 
protected from liability by the provision in the stop order. 

This case and those which are cited in the opinion are 
important because they show how a bank may escape liability 
for inadvertently paying a stopped check. We therefore 
quote at length from the opinion: 





In considering the evidence most favorable to the appellee (the 
defendant bank) as we are required to do, we find that Albert E. 
Lamb, a witness, testified, in substance, that he was the auditor for 
the appellee, and as such he supervises the accounts of the bank, and 
that the bookkeepers are under his supervision; that appellant had 
a deposit at the bank, and that the depositors’ names are kept in 
ledgers divided into eight sections according to the alphabet; that 
one of the two bookkeepers for the bank, Rose Prang, had charge 
of the ledger containing the appellant’s name, and that she died on 
Saturday April 6, 1929, on the day the check in question was paid; 
that Hortense Mack had been taken off of the bank’s general books 
and placed in charge of the work Miss Prang had been doing; that 
Miss Mack was experienced on deposit ledgers; that stop payment 
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orders are kept in alphabetical order; that the said check was paid 
at the time Miss Mack was on the books, and that it was not paid 
through the window, but was paid through the clearing house and 
bears the indorsement of the Mercantile Commercial Bank of Evans- 
ville, where the payee lived. The witness then described in detail 
the banking and clearing house methods used on Saturdays, and 
we quote that part of his testimony as shown in appellant’s brief 
as follows: 

“Our banking hours Saturday are the same but the clearing 
house hours are not the same, the clearing house hours are 2.45 
week days and 1.30 on Saturday. When a check comes in through 
the clearing house on a Saturday it is paid when presented at 
the window, giving the messenger from the bank that presents them 
our check in payment of them. Any checks that are found not 
to be good must be returned by the limit placed by the clearing 
house which is 1.80. A check drawn on an Indianapolis Bank and 
coming from Evansville, and in possession of the Fletcher American 
Bank who is likely the correspondent bank with the bank at Evans- 
ville, the Fletcher American Bank makes a list of all their checks 
they have on the respective banks, in this case it would be the 
Fidelity Trust Company and they are sent to the Clearing House 
Association and from the clearing house they make a record of the 
items and then the messenger presents the checks to the banks on 
which they are drawn. The Clearing House only lists the total of 
these checks, then the clearing house messenger comes to our bank 
leaves the check and gets our check and payable to the Fletcher 
American Bank in payment of these checks, we have an opportunity 
to look at those checks on the list from the time that he leaves them 
up until the end of the clearing house hours which is 1.30 on Satur- 
day. Saturday is ordinarily a very busy day and in the rush of 
business there, it is possible that a check could have been paid even 
though a stop payment had been issued. Miss Prang died on the 
6th of April, the same day on which the check was paid.” 

Cross-examination: “This check was cashed on April 6, and 
the words in red ink ‘payment stopped’ on the check were put on the 
check after it was paid in an effort to return it to the bank through 
which it came the following day, or at the time it was discovered as 
having been paid contrary to the stop order.” 

Hortense Mack testified in part as follows: 

“T had nothing to do with the deposit ledgers or the stop pay- 
ment orders. After Miss Prang was taken ill I posted her ledgers 
among which was the ledger in which Mr. Hodnick’s account was in. 
I was not acquainted with practice of stop payment orders. Do not 
recall date when this check for $235.00 was paid, I did post it. 
When a check comes in it is handed to the bookkeeper who has that 
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account, to post it on the books. I do not recall posting Mr. Hod- 

nick’s check for $235.00 against his account. I did not know of 
this stop payment order at the time. I learned about it several 
days after, and about his check having been paid. I learned of 
Miss Prang’s death on Saturday and we were all very excited and 
worked up over it. I believe Miss Prang had been at the bank ten 
years to my knowledge, was well acquainted with her and with her 
frequently. Received the news of Miss Prang’s death between 11 
and 11.30. It was about this time the clearings were coming 
through.” 

Cross-examination: “This check was cashed or paid on April 6, 
on the day Miss Prang died. I was only on those books that week; 
Miss Prang was sick at that time. Mr. Hodnick’s check was posted 
with me. I did not know of Mr. Hodnick’s stop order payment 
of this check; he did not order the stop order through me.” 

The only question involved in this appeal is whether, under the 
law, and under the evidence most favorable to the appellee, it is 
relieved from liability by reason of the “stop payment order” hereto- 
fore set out, which, among other things, provided that the appellant 
“further agrees not to hold the bank liable on account of payment 
contrary to this request, if made through inadvertence or accident.” 
It was intended by the bank that its common-law liability would be 
limited by said order, where payment was made through inadvertence 
or accident. 

If the “stop payment order” was founded upon a sufficient 
consideration and was not void as against public policy, and if the 
evidence warrants a finding that the payment of the check was made 
through inadvertence or accident, then the judgment of the lower 
court should be affirmed; otherwise it must be reversed. Before 
proceeding with the determination of those questions, we may say 
that, so far as we are advised, they are new in Indiana, and in fact 
they have been before the courts of last resort in but few states. 
We will take them up in the order mentioned. 

In Tremont Trust Co. v. Burack, 235 Mass. 398, 126 N. E. 782, 
784, 9 A. L. R. 1067, in deciding a case similar to the instant case, 
the court said: “The consideration for an expressed agreement or 
for the implied obligation not to pay a holder of a check after pay- 
ment of it has been stopped is found in and springs from the mercan- 
tile relation of the parties and the reciprocal rights and obligations 
which the law attaches to that relation.” See, also, Gaita v. Windsor 
Bank, 251 N. Y. 152, 167 N. E. 203, 204. The above two cases 
are the leading cases in the United States on the exact questions 
before us, and in our opinion they are well considered, and we adopt 
the reasoning therein as to the sufficiency of the consideration for 
the “stop payment order.” In the Tremont Trust Co. v. Burack 








THE BANKING LAW JOURNAL 373 


Case, supra, the court also said: ‘The word inadvertence in the 
printed agreement embraces the effect of the inattention, the result 
of carelessness, oversight, mistake, or fault of negligence and the 
condition or character of being inadvertent, inattentive, or heedless. 
The word ‘accident’ is used in the sense of a happening of an event 
without the concurrence of the will of the person by whose agency 
it was caused. It is manifest the quoted words were intended to 
exonerate the bank from the kind of negligence shown by the record, 
and we are unable to see anything illegal, or anything opposed to 
public policy, in a stipulation or agreement which relieves a bank 
so circumstanced from the results of the mere inattention, careless- 
ness, oversightedness or mistakes of its employees.” 

In the case of Gaita v. Windsor Bank, supra, the court said: 

“The common-law liability of a bank in regard to a specific 
transaction may be limited provided the limitation has the assent 
of the depositor. In such a situation the clearly expressed intention 
of the parties will prevail and the rule of ‘freedom of contract’ 
will be enforced. Isler v. National Park Bank of New York, 239 
N. Y. 462, 147 N. E. 66; Tremont Trust Co. v. Burack, 235 Mass. 
398, 126 N. E. 782,.9 A. L. R. 1067; 27 Columbia Law Review 294. 

“The notice served on the bank by the plaintiff is clear and 
unambiguous. There can be no mistake in regard to its meaning. 
The plaintiff, in effect, notified the bank that he had given a check 
which was valid, but that he had changed his mind and did not 
want the check paid. He said, however, in effect, ‘If you (the bank) 
do pay it through inadvertence, I will not hold you responsible.’ 
He had a legal right to serve such a notice qualifying the bank’s 
common-law liability, and, when the bank paid the check, after 
receipt of such notice, it did not become legally liable to the drawer 
in the absence of evidence of willful disregard of the notice. 

“If a drawer desires to hold a bank to its common-law liability 
and impose upon it the absolute duty of stopping payment of a 
check, the notice served on the bank should be positive and unqualified. 
Then, if the bank does not desire to assume the liability imposed by 
such a notice, it may cancel the account and terminate its relation- 
ship with the depositor. On the other hand, if the drawer serves a 
qualified or limited notice like the one in question, the obligation 
of the bank is thereby limited, and it will not be liable to the drawer 
if the check is inadvertently paid.” 

In the case of Cohen v. State Bank of Philadelphia, 69 Pa. 
Super. Ct. 40, the court in a similar case said: “Plaintiff was not 
required to use the form of order, but since he chose in writing to 
ask the bank to stop payment as an act of courtesy and not as a 
matter of right, he cannot now complain if the bank be relieved 
from liability by reason of the terms of the order which he gave. 
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We think under the facts as developed in the case, the bank cannot 
be held.” 


Judge Thomas B. Paton, Jr., general counsel for the American 
Bankers’ Association, in his Digest, Revision of 1926, § 4463-A, 
says: “While a depositor has a legal right to arbitrarily order 
payment of his check stopped, the written instrument is a request 
rather than an order or notice, because by it the depositor is asking 
the bank to do an abnormal thing. The bank’s normal function is to 
pay the valid checks of its depositors, and because of this the bank 
feels that it should not be unduly burdened and held strictly account- 
able in carrying out the depositor’s request, but should only be 
called upon to use its best efforts to stop payment.” 

Public policy is a term that is not always easy to define. It may 
vary as the habits, opinions, and wants of a people may vary, and 
what may be the public policy of one state or country, may not be 
so in another. The principle of public policy seems to have been 
earliest applied té agreements to promote litigation, or marriage, 
or in an endeavor to elude the binding effect of wagers at common 
law. The field of application has been an ever-increasing one. In 
the absence of a showing that any particular contract brought 
before the court is contrary to what the Constitution, the Legisla- 
ture, or the judiciary have declared to be the public policy, it is 
necessary in order to have the court hold it void on the ground of 
public policy, to show clearly that such contract has a tendency to 
injure the public, or is against the public good, or is inconsistent 
with sound policy and good morals as to the consideration or as to 
the thing to be done or not to be done. Whether or not a contract 
is against public policy is a question of law for the court to 
determine from all of the circumstances in a particular case. The 
courts will keep in mind the principle that it is to the best interest 
of the public that persons should not be unnecessarily restricted 
in their freedom of contract and that their agreements are not to 
be held void as against public policy, unless they are clearly contrary 
to what the Constitution, the Legislature, or the judiciary have 
declared to be the public policy, or unless they clearly tend to the 
injury of the public in some way. 

Applying the principles of law announced in this opinion and in 
the cases and text above cited, we conclude that the “stop payment 
order” in this case was based upon a sufficient consideration and 
that it is not in Indiana void as against public policy, and that 
the finding of the court should not be disturbed upon these two 
grounds. In Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 
P. 947, 952, a different result was reached from that reached herein, 
but by a careful reading of that case it readily appears that a 
different set of facts was presented to the court from those presented 
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in the Tremont Trust Co. v. Burack Case, supra, or in the instant 
case. ‘There it appeared that the “stop payment order” was executed 
by one who could not read and write English, and that it was not 
read to him, and that he was told that he must sign in order to stop 
payment. The court held those facts to show a mistake of fact, so 
that the agreement in such notice to release the defendant from 
liability in case of payment was not binding. California has also 
a Code provision that was construed to apply. In speaking of the 
Tremont Case, supra, the court said: ‘“Whether the state of Massa- 
chusetts has a Code similar to ours has not been called to our 
attention; but aside from that question it is manifest that, if it be 
considered to be an agreement exonerating the defendant from all 
negligence in the observance of the stop notice, as was the attempt 
made in this case, the Massachusetts decision is not in harmony with 
our Code provisions, nor with the California cases, where attempts 
have been made to absolutely relieve the parties for any kind of 
negligent acts.” Clearly the California case is not in point on the 
controlling questions of the instant case. Even the “stop payment 
order” in that case, as has been above indicated, was greatly different 
from the one in the case before us, and we have no constitutional or 
legislative provision such as they have in California; neither have 
we any decisions of our courts holding such a contract void as 
against public policy. There remains to be considered the question 
as to whether the evidence most favorable to the appellee is such 
as to sustain the finding of the trial court that the payment of the 
check in question was made through inadvertence or accident. The 
evidence shows that the check was presented to appellee for payment 
through the Indianapolis Clearing House on Saturday and at a rush 
hour; that the clerk who regularly had charge of the appellant’s 
account was not on duty, in fact had died a few hours before the check 
was presented for payment; that a substitute girl was working on 
that ledger, the substitute not having had previous experience in 
connection with stop payment orders; and that on account of the 
inexperience of such clerk, and her inadvertence and mistake, the 
check was paid. We believe the evidence is sufficient to sustain the 
findings of the court. We have found no reversible error. 


The judgment is affirmed. 
ERE EERE 


Savings Bank Trust 


A statement, by one who has opened a savings account 
in her name in trust for her brother, to the effect that she 
wished the brother to have the money after she had no more 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §431, 
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use for it, does not create an irrevocable trust under the stat- 
utes and decisions of New York. Such a trust is tentative 
merely and is revoked by the depositor’s death before that of 
her brother. In such event the estate of the depositor is 
entitled to the deposit as against the estate of the brother. 
In re Vaughan’s Estate, New York Surrogate’s Court, Kings 
County, 260 N. Y. Supp. 197. If the brother, in this case, 
had survived the sister, he would have been entitled to the 
deposit. His right to the deposit would have become absolute 
upon her death. 

It was also held in this case that the provisions of the by- 
laws of the bank did not require the payment of the deposit 
to the brother’s estate. While the meaning of the by-laws 
was not as clear as it might be, the court held that they were 
intended to advise lay persons as to how the law would 
dispose of the deposit in certain contingencies. 

Surrogate Wingate, after going exhaustively into the 
authorities on the question, wrote in part as follows: 


The depositor was a lady of advanced years and feeble health, 
living alone on the top floor, back of a rooming house on Greene 
avenue in this city. She had been unemployed for about nine years 
prior to her death, and was solely dependent for her daily needs on 
the small property which she possesesd. A portion thereof had 
apparently come to her on the death of a brother, Charles, by the 
medium of a savings bank trust which he had created for her. She 
had two other brothers, Leonard and Herbert. Certain investments 
which she had made through the instrumentality of the former had 
proved unfortunate, and at some undisclosed time she opened a 
savings account in her name “in trust for” the latter, retaining the 
book in her own possession up to the time of her death except for 
occasional temporary custodial purposes. On several occasions she 
told her physician of the opening of the account “so she would 
make sure Mr. Herbert Vaughan would get it.” She also made 
similar statements to the woman in whose house she was a tenant 
(S. M. 22); it being her desire that he “receive all that she had 
left.” It seems apparent that on at least one occasion she drew 
moneys from this account for her own purposes. 

Aside from the foregoing, the only testimony elicited on behalf 
of respondent which possesses any particular relevancy to the 
decision came from the mother of the latter, and reads as follows: 

“Q. Did Edith Vaughan (the depositor) say in the presence of 
Herbert Vaughan that she had given that book for Herbert? S. She 
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said in the presence of Herbert before me that she had fixed Herbert 
up in the Brevoort Savings Bank the same as Charley had fixed her 
up and Herbert was standing getting something out of the closet; he 
was not three feet away. ... 

“Q. Do you know how Charley had fixed her? A. Why put it 
in trust for Edith. 

“Q. He had opened an account in trust for Edith? A. Yes.” 

While “no particular form of words is necessary to constitute 
a trust, ... the... words relied upon must be unequivocal.” 
Martin v. Funk, supra. It has certainly not been demonstrated 
that the decedent had any intention to vest in Herbert any rights 
in the account in presenti. His interest in the fund was to be 
solely in futuro, on her death (Sullivan v. Sullivan, 161 N. Y. 567), 
and its extent was to be the sum which might remain therein after 
her lifetime needs were satisfied. There is here shown neither “an 
explicit declaration of trust,” nor “circumstances which show beyond 
reasonable doubt that a trust was intended to be created” (Beaver v. 
Beaver, supra), which was to take effect prior to Edith’s death. 

All that the testimony demonstrates is that she wished him to 
have the money remaining in the account after she had no more use 
for it. This is far from a demonstration that she intended to vest 
in him a present right to the fund so as to make herself guilty of 
a substantial theft if she used any part of it for her own necessities. 
Farleigh v. Cadman, 159 N. Y. 169, 173-174, 53 N. E. 808; 
Willis v. Smyth, 91 N. Y. 297, 300. Nor does it appear from the 
testimony that ‘Charlie had fixed her up” with an irrevocable trust. 
There is no presumption that a savings bank trust is of such a 
variety, and it is equally or more plausible, on the testimony, to 
believe that he had benefited her only by the usual form of savings 
bank trust in which her interest matured only on his death. If such 
was the fact, her actions in respect to Herbert corresponded precisely 
to those of her brother Charles in respect to her. Had Herbert 
survived his sister, he would have received the sum remaining in the 
account, in the same manner that she received the balance in the 
account opened by Charles. The only circumstance which defeated 
this result was that Herbert predeceased her. On _ well-settled 
authority, this terminated his interest in the tentative trust, and 
his estate possesses no interest therein. Matter of United States 
Trust Co. of New York, 117 App. Div. 178, 181, 102 N. Y. S. 271; 
Garvey v. Clifford, 114 App. Div. 198, 196, 99 N. Y. S. 555; 
Cunningham v. Davenport, 147 N. Y. 43, 45, 41 N. E. 412, 32 
L. R. A. 373, 49 Am. St. Rep. 641; Matter of Bulwinkle, 107 App. 
Div. 331, 334, 95 N. Y. S. 176; Matter of Duffy, 127 App. Div. 
74, '75, 111 N. Y. S. 77. 

There remains for consideration merely the contention of the 
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respondent (the brother’s estate) that the by-laws of the Brevoort 
Savings Bank were in such form as to alter the method of devolution 
of this account as provided by usual rules of law. The particular 
by-law relied upon, and which was printed in the passbook of the 
depositor, read: 

“6. On the decease of any depositor the amount standing to the 
credit of the deceased shall be paid to his or her legal representative, 
except in case of an account in trust for another. 

“In the event of the death of the trustee the total amount to the 
credit of the deceased shall be paid to the person for whom the 
deposit was made unless other further notice of the existence and 
terms of a legal and valid trust shall have been given in writing to 
the bank; in the event of the death of the trustee and the person 
for whom said deposit was made, the amount thereof shall be paid 
to the legal representative of such person.” 

The claim is made that the final clause quoted constituted a con- 
tract between the depositor and the bank which had the effect of 
altering the natural method of devolution of this property as 
declared by the courts of this state as hereinbefore noted. 

It is freely admitted by the respondent that this clause is as 
capable of the construction of referring to the death of the bene- 
ficiary after the death of the depositor as to that of his death 
before. It is contended, however, that “there would be no purpose 
in this provision unless it contemplated the case of the beneficiary 
dying before the trustee, because, where the beneficiary survives the 
trustee, he would be entitled in his own right to the fund, and, of 
course, if he should subsequently die, it would, like all the other assets 
of his estate, go to his legal representative. In other words, the 
provision as to payment in the case of death of both the trustee and 
the beneficiary would be entirely superfluous were it limited to the 
case of the beneficiary surviving the trustee.” 

In substance, that position is that the clause should be construed 
as meaning a devolution different from the one the law would pro- 
scribe, since, if it be construed as merely declaratory of the existing 
law, it would be a needless superfluity. 

This argument entirely loses sight of the fact that the other two 
provisions of the printed by-law, providing that, on the death of an 
ordinary depositor, the amount of the account shall be paid to his 
estate, and, in the ordinary case of a trust deposit, that it shall be 
paid to the named beneficiary, are both merely declaratory of the law. 

In the opinion of the court, the respondent has wholly missed the 
purpose of the entire provision. Its sole object, so far as it goes, is 
to advise interested, presumably lay, parties, of the manner in which 
the law would dispose of the bank deposit on the stated contingencies 
which are most likely to happen. 
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Section 262 of the Banking Law provides that “the board of 
trustees of a savings bank may from time to time make by-laws, 
rules and regulations, not inconsistent with law . .. for the repay- 
ment of deposits, subject to the provisions of sections two hundred 
and forty-eight and two hundred and forty-nine of this article. 

.” Subdivision 2 of the latter section contains a provision which 
is substantially the same as the first clause of the second sentence of 
the quoted by-law. 

Without deciding that a by-law which provided for a devotion 
of the ownership different from that directed by law would be illegal 
and beyond the power of the savings bank, it is sufficient to say 
that there is an extremely strong inference that the inclusion of the 
last quoted clause had no such object in view, and was merely 
intended, like its fellows, to inform the depositor and others inter- 
ested of the method of disposal which the law would enforce on the 
particular contingency envisaged, namely, that, if the depositor died, 
and his death was followed by that of the named beneficiary before 
the latter had reduced the deposit to possession, the estate of the 
beneficiary would receive the avails. 

It follows, therefore, that, since the decedent made no valid gift 
of declaration of express trust of the savings account during her 
lifetime and the tentative cestui que trust predeceased her, the funds 
in the account passed to her estate, and the executor is entitled to 
recover the indicia of ownership thereof. Proceed accordingly. 


ARERR ERE, 


Rights of Stockholder Objecting to Merger 


Under § 496 of the New York Banking Law, a trust com- 
pany stockholder, objecting to its merger with another trust 
company, has 20 days after the approval of the merger by 
the stockholders in which to file objections and demand an 
appraisal of and payment for his stock. He cannot be 
deprived of this right by the act of the newly merged com- 
pany in filing duplicates of the merger agreement in the 
offices of the Banking Superintendent and the County Clerk, 
making the merger effective under §§ 492 and 493 of the 
Banking Law, before the expiration of the 20 days. Applica- 
tion of Wynegar, New York Supreme Court, Oneida County, 
259 N. Y. Supp. 828. 

Where duplicate agreements, making the merger effective, 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1339. 
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are filed within the 20 day period allowed to stockholders for 
the purpose of objecting, and objections are filed subse- 
quently and within the 20 day period, embarrassing conse- 
quences may be the result. But any such embarrassment may 
be avoided by refraining from filing the duplicate agreements 
until the elapse of the 20 day period. Then, if too many 
objections are filed, the merger plans can be dropped. 


The following paragraphs are quoted from the court’s 
opinion: 


Section 496 of the Banking Law, so far as pertinent to the dis- 
cussion in hand, provides: “Any stockholder or shareholder not 
voting in favor of such agreement of merger at the meeting pre- 
scribed in section four hundred and ninety of this article, may at 
such meeting or within twenty days thereafter object to the merger 
and demand payment for his stock or shares. . . . If the merger 
takes effect at any time after such demand, such stockholder or share- 
holder may, at any time within sixty days thereafter, apply to the 
supreme court at any special term thereof, held in the county where- 
in is situated the principal place of business of the corporation into 
which the other or others are merged, for the appointment of three 
persons to appraise the value of his stock... .” 

It is undisputed that the petitioners were stockholders of the 
Citizens’ Trust Company at all of the times herein mentioned; that 
the merger agreement was signed by the parties thereto October 26, 
1931; that due notice, by mail and by publication, of a meeting of 
the stockholders of the Citizens’ Trust Company, for the 9th of 
November, 1931, at 11 a. m., at the offices of said company, for the 
purpose of ratifying said agreement, was given to all of the stock- 
holders thereof; that over two-thirds of the stockholders of said 
company, on the 9th of November, 1931, approved and ratified said 
merger agreement; that the superintendent of banks of the state of 
New York likewise approved and ratified said merger on November 
9, 1931; that duplicates of said merger agreement, together with 
copies of its approval by the superintendent of banks, and sworn 
copies of proceedings at the meeting at which such agreement was 
finally approved, made by the secretaries thereof, respectively, were 
filed in the office of the superintendent of banks of the state of New 
York, and in the office of the clerk of the county of Oneida, N. Y., on 
the 14th of November, 1931, at 11.59 a. m.; that the respondents 
received the above notices on the 16th and 28th of November, 1931, 
respectively; and that the application for appointment of appraisers 
is made in the county where the merged institution has its principal 
place of business. .. . 
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the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 
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OFFICER INTRODUCING SWINDLER TO BANK 
NOT LIABLE 


——_—_—_ 


West Monroe State Bank v. Calvert, Court of Appeal of Louisiana, 
144 So. Rep. 745 


Where an inactive officer of a bank in good faith introduces a 
person to the bank’s cashier, explaining that the stranger has a 
cashier’s check which he wishes cashed and that the officer has an 
interest in the proceeds of the check (namely, a commission on a 
real estate sale) the officer will not ‘be liable, if, after the check is 
cashed, it is discovered to be a forgery. 

In this case, the officer saved himself from liability by frankly 
disclosing his business relationship with the man he was introducing. 
The burden was on the cashier, who acted for the bank in the trans- 
action, to request further references or identification if he thought 
them necessary. 


Suit by West Monroe State Bank against E. G. Calvert. From a 
judgment dismissing the suit, plaintiff appeals. Affirmed. . 

Theus, Grisham, Davis & Leigh, of Monroe, for appellant. 

Hudson, Potts, Bernstein & Sholars, of Monroe, for appellee. 


PALMER, J.—Plaintiff sues to recover of the defendant the sum of 
$1,400, representing the amount of a loss plaintiff sustained in handling 
a piece of paper in the form of a cashier’s check in the sum of $2,500, 
for a party known in West Monroe as Walter K. Johnson, who was 
brought to the bank and introduced to the cashier by the defendant. 

Plaintiff’s allegations are substantially as follows: That on June 18, 
1921, defendant brought a party into the bank, whom he introduced as 
Walter K. Johnson, and advised plaintiff’s cashier that Johnson had an 
exchange which he, defendant, wanted the bank to handle, and that he, 
defendant, had an interest in it to the amount of $500 because of a land 
sale he was making to Johnson; that the item, when presented by John- 
son, was in the form of a cashier’s check, being in the sum of $2,500, 
and purported to have been issued to the order of said Johnson by the 
Southwest National Bank of Oklahoma City; that defendant was at 
the time a director of the bank and was one of its vice-presidents, and, 
because of the absence of the president, was the ranking officer of the 
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bank at that time; that the cashier, acting upon the orders of defendant, 
who was vice-president, handled this item, paying to Johnson $500 in 
cash and placing the remainder to his credit; that a short time later 
during the same day Johnson withdrew from the bank an additional 
amount of $900, and. that, in addition thereto, plaintiff cashed Johnson’s 
check issued to defendant in the sum of $500, making a total of $1,900 
paid by it to said Johnson or to his order; but that defendant later 
returned the said $500 which he had received; that the said check was a 
forgery and its payment was refused by the Southwest National Bank 
of Oklahoma City, and that the said Johnson was a swindler and im- 
mediately disappeared on the same day; that its cashier would not have 
paid any money on this check except for the fact that he was directed 
to do so by defendant, his superior in charge of the transaction; that 
said Johnson was in fact a stranger to plaintiff and to defendant; also, 
that defendant gave its cashier instructions to handle the said item with- 
out first attempting to investigate its genuineness, knowing plaintiff’s 
cashier would carry out defendant’s orders. 

Defendant answered, admitting that he went with Johnson to the bank 
and introduced him to the cashier; that he did tell the cashier he had 
made a land, deal with Johnson and was to receive out of the said check 
the sum of $500, but denies that he gave the cashier any directions or 
instructions, and in fact, he denies he had any authority to give such 
orders. He alleges that he was on a deal with Johnson, believing him 
to be in good faith, and that he did not represent the bank in any man- 
ner, but represented himself alone; that, while he was a director and 
vice-president of the bank, he took no part in its operations and had no 
authority to do so; that he did not guarantee the integrity of the said 
check ; and that whatever losses plaintiff may have sustained on account 
of handling the check were due entirely to the carelessness, negligence, 
and lack of diligence on the part of plaintiff’s cashier. 

From a judgment rejecting its demands and dismissing its suit, 
plaintiff prosecutes this appeal. 

This case involves legal questions almost altogether. The undisputed 
facts are substantially as follows: The party known as Walter K. John- 
son, who committed the alleged forgery, ran an advertisement in the 
local paper serving West Monroe, stating that he was in the market to 
buy some real estate. Defendant answered the advertisement, after 
which Johnson called to see him. Defendant submitted to Johnson cer- 
tain properties he had for sale. Johnson told him that he was consider- 
ing two other pieces of real estate and was obligated to give further 
attention to them before making a deal, but that he would probably see 
him later. After two or three days he returned and told defendant he 
liked the property ; that the price was right and he was ready to make a 
deal. After reaching an agreement Johnson told defendant that he had 
a piece of paper he would have to clear through a bank and asked him 





THE BANKING LAW JOURNAL . 383 


to recommend some bank where he could handle it. Defendant recom- 
mended West Monroe Bank and went there with him, introducing him 
to the cashier, F. G. Thatcher. Thatcher says that defendant, when he 
and Johnson entered, addressed him as follows: ‘‘Mr. Thatcher, this is 
Mr. Walter K. Johnson. He and I are on a land deal; he has an ex- 
change I want you to handle for him. He is to pay me $500.00 out of 
it.’’ Herein lies the crux of the question of defendant’s liability. 

Defendant denies that he made that statement in those exact words. 
He says he used the pronoun ‘‘he’’ instead of the pronoun ‘‘I,’’ as to 
who it was that wanted the bank to handle the exchange. Thatcher, how- 
ever, was corroborated in his testimony on this point by Mrs. Mahaffey, 
an employee of the bank who was present at the time. 

It is the contention of plaintiff that the defendant is responsible on 
the following two grounds: (1) That the forged check was handled by 
the cashier under defendant’s direction, he being the superior officer in 
the bank at the time; and (2) that a fiduciary relationship existed be- 
tween defendant and plaintiff which placed a higher degree of care 
upon defendant in this transaction because he was a director and a vice- 
president of the bank; that he failed to object when he should have 
objected and failed to speak when he should have spoken, allowing the 
cashier to handle the item, knowing that no investigation had been made, 
which is in itself such gross negligence as to render him liable. 

The evidence is undisputed that defendant, though a vice-president, 
was inactive. He has held that title for many years, notwithstanding, 
according to the proof, he has never in a single instance attempted to 
give an order pertaining to the management and operation of the bank 
affairs, nor has he been called on to do so by the officers actively in 
charge of the bank. 

The theory of plaintiff is that the president was absent at the time, 
and, in his absence, the defendant, being present, ‘became the ranking 
officer, and, since he gave the order to the cashier to handle this check, 
the cashier made no inspection or investigation, not being required to 
do so under such circumstances, but merely complied with the order of 
the defendant. We do not find that the facts sustain that theory. The 
cashier admits that, during his entire service in the bank, which covered 
a number of years, the defendant had never given an order pertaining 
to the bank’s operations. He was only second vice-president and does 
not appear to have even had an office in the bank building. He appar- 
ently visited the bank only when he had personal business to attend to, 
or was called to attend a meeting of the board of directors. 

The cashier was a trained banker and certainly knew that, if he was 
to depart from the regular course of handling such items by waiving 
any further identification of the party presenting the check or the 
genuineness of the check, and was to rely entirely upon the fact that 
the defendant was directing him in his course, he should have at least 
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secured from the defendant his O. K. on the instrument, which would 
have settled that part of the controversy. But this he did not do. As 
the evidence shows, in the absence of the president, the cashier himself 
had charge of the management of the bank. The highest authority for 
that statement is the admission of the cashier himself. He further 
admits that, if he had only given this check a casual inspection at the 
time it was presented, he would have discovered that its genuineness 
was doubtful. The crudeness of the work of the drafter of the check is 
quite apparent on the face of it. He justified himself in not meeting 
that clear responsibility by saying that he accepted the transaction as 
genuine because defendant, being a director and a vice-president, 
brought Johnson into the bank and said he wanted the bank to handle 
the item, which statement of the defendant he construed as an order 
from a superior officer. It is clear, when defendant went with Johnson 
‘ into the bank, he disclosed thoroughly that he had a personal interest 
in this item, that is, he had negotiations on with Johnson and, if the 
check was cashed, he was to receive out of the proceeds the sum of $500. 
Even if it be true that defendant had authority to give orders to the 
cashier, it is obvious in this transaction that he could not have legally 
done so because he could not have represented both himself and the 
bank on account of his personal interest in the transaction. 

Whatever were the responsibilities of defendant flowing from his 
fiduciary relationship as director, they were fully met when he made 
the disclosure of his personal interest. We agree with counsel for plain- 
tiff that the status of directors is such that they occupy a fiduciary 
relation toward the corporation, and its stockholders, and that they must 
not use their position to advance their own personal interests, but the 
preponderance of the evidence in this case shows that defendant did 
not violate that principle. We are convinced that he represented no one 
but himself and that he clearly disclosed that fact to plaintiff’s cashier. 
Even though it may be true that the cashier was less careful than he 
would have otherwise been if defendant had not been one of the bank’s 
directors, yet the moment defendant disclosed his personal interest in 
this transaction the cashier was put on notice so he should have acted 
just as he would have done if defendant had been an outsider altogether. 
His failure to do so did not arise from any fault of defendant. 

Due to the long experience the cashier had had in the banking busi- 
ness, it is presumed that he knew this principle, not only of the law but 
of good business procedure as well. Plaintiff quotes at length from 
Thompson on Corporations (3d Ed.) vol. 2, which is a well-recognized 
authority. In one of its quotations, the rule followed by some of the 
courts is stated to be: ‘‘The directors or trustee of a corporation, in 
accepting their appointment of office, impliedly undertake to give. the 
company the benefit of their best care and judgment, and to use the 
powers conferred upon them solely in the interests of the corporation. 
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They have no right under any circumstance to use their official position 
for their own benefit or the ‘benefit of any one except the corporation 
itself. It is for this reason that the directors have no authority to rep- 
resent the corporation in any transaction in which they are personally 
interested, in obtaining an advantage at the expense of the company. 
The corporation would not have the benefit of their disinterested judg- 
ment under these circumstances, if self-interest would prompt them to 
prefer their own advantage to that of the company.”’ 

The principles stated in this rule are sound and for the most part 
are in conformity with all our jurisprudence. If in this case, in view 
of the facts as they exist, the defendant had undertaken to represent 
the plaintiff also, then he would have been guilty of fraud, rendering 
him liable because of his personal interest in the transaction. But, ac- 
cording to our appreciation of the evidence, he did not do that. Instead, 
we find that he, on introducing Johnson to the cashier, frankly dis- 
closed the fact that he was personally interested in having the check 
cashed because he would get a portion of it to apply on a sale he was 
making to Johnson, so, as we have previously said, the cashier was im- 
mediately put on notice that the defendant was on the side with Johnson 
in this transaction, therefore defendant neither took, nor apparently 
sought to take, any advantage of any position he held with the bank, 
whatever may have been his authority in holding such position. He 
simply left it to the cashier to handle the item as was usual and cus- 
tomary in such cases, and certainly had a right to expect the cashier to 
require that all the conditions exacted by good banking were measured 
up to. The defendant was only an inactive, second vice-president in plain- 
tiff bank, and, under our view of the facts in the case, had no more 
authority than what was vested in him as a director unless the charter 
or the action of the board of directors gave it to him. If he had any 
additional authority, plaintiff, who carried the burden of showing it, 
failed to prove it. Defendant was clearly not an executive officer of 
the bank. : 

Treating defendant as a director, it must be borne in mind that in- 
dividually he had no power or control in the management of the bank. 
Directors can only act collectively at a time when a quorum is present: . 
We need look to no other source for authority on this point except our 
own courts. In the case of Louisiana State Bank v. Senecal, 13 La: 
527, it was said: ‘‘But directors are not officers of the bank, in the 
proper sense of the word, nor have they individually any power or con- 
trol in the management of its concerns: they act collectively, and at 
stated times, and have otherwise no more to do with the general man- 
agement of the institution than the other stockholders.’’ See, also; 
Mercier v. Canonge, 8 La. Ann. 37; Chaffe v. Trustees of Minden Female 
College, 28 La. Ann. 814. 

As a general principle of law it was certainly the duty of the cashier 
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of plaintiff bank, when this item was presented, to have acted in the 
matter with care and caution, and especially in view of the fact that, 
according to his own admissions, he was the active officer in charge in 
the absence of the president. As previously stated the defendant ad- 
mittedly was not an active officer and was never known to have given 
an order pertaining to the management and operations of the bank. 
This fact was known by the cashier according to his own admissions. 
Even if the defendant on this occasion attempted to give such an order, 
the cashier must have known that such a course was exceptionally un- 
usual on the defendant’s part and by virtue thereof, instead of giving 
no attention to the question of genuineness of the check, he should have 
been moved to give it extraordinary attention, but since the defendant 
immediately stated that he was personally interested in the cashing of 
the check, regardless of whether he had any authority to give orders or 
not, the cashier should have made the usual examinations and investiga- 
tions before paying out any money on the check, which investigation, 
if made, according to his own testimony, would have avoided the whole 
trouble, because he would have readily detected the lack of genuineness 
of the check. When he cashed that check without giving it any per-. 
sonal inspection whatever, he was guilty of a departure from the usual 
course followed in such matters of business, and is therefore without 
right to shift his responsibility to the defendant. Because of his train- 
ing as a banker he knew how to test the genuineness of this item, but 
he did not do so. Regardless of how much he desired to accommodate 
defendant or to treat him with what he believed to be a due courtesy, 
he should have inspected this check and made other proper investiga- 
tions, which would have avoided the loss. Not having done so, he now 
attempts to shift that responsibility to the defendant, a man apparently 
not familiar with handling banking items. 

Though it be true that on account of the fact that defendant was a 
director and an inactive second vice-president, he owed some considera- 
tion to the bank in the manner in which he carried this party in and 
introduced him to the cashier, certainly his responsibility was slight as 
compared with the responsibility resting on the cashier. Even though 
their responsibilities were equal and they were equally negligent in the 
manner in which the check was handled, because defendant immediately 
revealed the fact that he was personally interested in seeing the check 
cashed, plaintiff’s cashier should have been warned, and plaintiff should 
stand the loss for the reason that, far more than the defendant, it had 
the facilities and knew the procedure for making the investigation that 
ordinary good business procedure required to be followed in that case, 
and which was omitted. This principle is sustained in the case of 
Smith v. Mechanics’ & Traders’ Bank, 6 La. Ann. 610. 

In our view the judgment of the lower court is correct, so it is ac- 
cordingly affirmed, appellant to pay all costs of appeal. 
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DEPOSIT OF CHECK PAYABLE TO 
CORPORATION 


Wen Kroy Realty Co., Inc. v. Public National Bank & Trust Co., of 
New York, New York Court of Appeals, 183 N. E. Rep. 73 


A bank which allows a check payable to the order of a corpora- 
tion to be deposited to the credit of another corporation will be 
liable if the proceeds are not accounted for to the payee corporation. 

The facts in this case disclosed that one Silverman was president 
of the plaintiff corporation. He was also president of the Silfo 
Amusement Co. and he was authorized by that corporation to man- 
age its business and to draw checks against its account in the de- 
fendant bank. He indorsed the plaintiff company’s name on a 
check payable to its order and placed his own indorsement there- 
under. He then had his son indorse the check as secretary of the 
plaintiff, though his son was not, in fact, its secretary. He deposited 
the check to the credit of the Silfo Company in the defendant bank 
and in this manner appropriated the proceeds to his own use or to 
the use of the Silfo Company. It was held that this constituted a 
conversion of the plaintiff’s property, rendering the defendant bank 
liable for the amount of the plaintiff’s loss. 

Cases of this kind are a continual source of serious loss to banks. 
When a bank sustains a loss in such a transaction it has no one to 
blame but itself. It knows, or should know, that no officer of a cor- 
poration has authority to deal with the corporation’s assets as if 
they were his own. When it permits a check payable to a corpora- 
tion to be deposited by an officer in any account except that of the 
corporation it assumes that the officer has this authority. If the 
proceeds are not accounted for to the corporation, the bank has, by 
its own act, shouldered the risk. 

This decision affirms that of the Appellate Division which was 
published in the May, 1932, issue of the Journal. 


Action by the Wen Kroy Realty Company, Inc., against the Public 
National Bank & Trust Company of New York. From a judgment of 
the Appellate Division (234 App. Div. 461, 255 N. Y. S. 1), reversing 
as matter of law a judgment of the Trial Term, which dismissed the 
complaint on a directed verdict for defendant, and directing judgment 
for plaintiff, defendant appeals. Affirmed. 

Sam L. Cohen and Felix A. Fishman, both of New York City, for 
appellant. 

Abraham Lillienthal, of New York City, for respondent. 

LEHMAN, J.—Moses Silverman, the president of the plaintiff cor- 
poration, was authorized by it to manage its business. He was also the 
president of Silfo Amusement Company, authorized by that corpora- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §388. 
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tion to manage its business and to draw checks upon its deposit account 
in the defendant bank. The plaintiff corporation was the owner of a 
check, payable to its order. Silverman deposited the check in the de- 
posit account of Silfo Amusement Company. The defendant bank 
collected the check and permitted Silverman, as president of Silfo 
Amusement Company, to withdraw its proceeds. In that manner SGil- 
verman appropriated the check and its proceeds to his own use or the 
use of Silfo Amusement Company, and deprived the plaintiff corpora- 
tion of its property. Concededly the defendant bank is liable for the 
conversion of the check and its proceeds unless the plaintiff corporation 
by an indorsement upon which the bank might rely transferred to Silfo 
Amusement Company title to the check. 

Before depositing the check, Silverman, for the purpose of indorsing 
the check, placed upon its back the name of the plaintiff corporation 
and signed his own name as president thereunder. Then he induced 
his son, David Silverman, to sign his name as secretary, though in fact 
the son was not the secretary and had no authority from the plaintiff 
corporation, actual or apparent, to act as its agent. The problem pre- 
sented is whether the genuine signature of the president of the corpora- 
tion, under these circumstances, binds the corporation. 

The plaintiff corporation did not by any by-law or resolution of its 
board expressly restrict the broad power, conferred upon its president, 
to manage its affairs. If, by fair implication, that power included au- 
thority to indorse and transfer negotiable instruments payable to it, 
then the co-operation of no other officer or agent would be necessary 
where the president assumed to exercise that power. The additional 
signature of an unauthorized person would not bind the corporation 
nor would it detract from the binding effect of the signature by an 
authorized agent. The difficulty in this case is that the president, in 
signing the name of the corporation, was not acting in behalf of his 
principal, but was stealing its property. Here there was not merely 
disregard of instructions, but an abandonment by the agent of his 
agency. The power of the agent results from the manifestation of the 
principal’s consent, and extends no further than such manifestation. 
We assume, without further consideration, that the corporation, by em- 
powering its president to manage its affairs, has manifested its consent 
that he shall, as its agent, transact its ordinary business, including the 
transfer of negotiable instruments. It has not manifested any consent 
that he shall appropriate its property. ‘‘A power to act for another, 
however general its terms, or wide its scope, presupposes integrity and 
faithfulness in its exercise, and cannot be enlarged by implication or 
construction to the justification of a diversion to the use of the agent of 
moneys or property subject to the agency.’’ Porges v. United States 
Mortgage & Trust Co., 203 N. Y. 181, 190, 96 N. E. 424, 427. We do 
not say that in this case the facts would support an inference of an im- 
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plied power to indorse and transfer negotiable instruments in the 
course of the transaction of corporate business. There is, indeed, a con- 
trary finding, and the by-laws seem to show that only the treasurer had 
the right of custody of corporate funds, and that, without specific au- 
thority otherwise conferred, the president had no power to hold or 
transfer any negotiable instruments. We do say that, even assuming 
that such power exists, it is limited to transfers made on behalf of the 
corporation in the course of its business. 

The scope of an agent’s actual authority is determined by the in- 
tention of the principal or, at least, by the manifestation of that in- 
tention to the agent. However wide the authority vested in the presi- 
dent of the corporation may have been;.it-certainly did not extend be- 
yond the corporate business. ‘‘The general rulé is that an agent em- 
ployed to do an act is deemed authcrized to dc :t in-‘tne manner in which 
the business intrusted to him is usually done.’’ Argersinger v. Mac- 
Naughton, 114 N. Y. 535, 537, 21: N: B.°1022; i+ Am. St. Rep. 687. Thus 
the fact that a corporate principal grants to its president unrestricted 
authority to manage its business may, in some circumstances, properly 
justify an inference that, in managing the business, the agent is au- 
thorized to transfer and indorse negotiable instruments payable to the 
order of the corporation. Certainly no inference can be drawn that the 
corporate principal in authorizing its president to manage its affairs 
intended to give the president authority to transfer and indorse its 
negotiable instruments when not managing the business of the cor- 
poration and when despoiling it of its property. 

In a multitude of cases in all jurisdictions, a principal despoiled, in 
that way, by a general agent, to whom its property has been intrusted 
with power to transfer it in behalf of the principal, has been allowed 
to reclaim its property or to recover damages for its conversion, either 
from the agent or from any person claiming title through the agent 
with knowledge or notice that by the transfer the agent deprived his 
principal of its property. Such recovery has not been permitted upon 
any theory that a party having notice of the agent’s breach of trust 
takes subject to all equities in favor of the principal. In a long line of 
eases the courts of this state have consistently held that a general agent 
of a corporation, instrusted by the corporation with the management of 
the corporate affairs, has no actual authority, though he may in some 
circumstances have apparent power, to appropriate the corporate prop- 
erty to his own use by transfer to himself directly or indirectly, and 
that is true as well of negotiable instruments as other property. Be- 
cause the attempted transfer is made without actual authority, it con- 
stitutes a conversion, and passes no title to any one who is not entitled 
to rely on the apparent authority. So we said and decided in Wagner 
Trading Co. v. Battery Park Nat. Bank, 228 N. Y. 37, 126 N. E. 347, 
9 A. L. R. 340, opinion by Elkus, J. That decision was founded on no 





390 THE BANKING LAW JOURNAL 


novel doctrine, and in Whiting v. Hudson Trust Co., 234 N. Y. 394, 
405, 138 N. E. 33, 37, 25 A. L. R. 1470, opinion by Cardozo, J., this 
court so pointed out. ‘‘We held that such an indorsement was not 
within the power of the agent (cf. Bank of N. Y. N. B. Ass’n v. Am. 
D. & T. Co., 148 N. Y. 559, 563, 38 N. E. 713; Manh. L. Insurance v. 
F.8.8.&G.8. F. R. R. Co., 189 N. Y. 146, 151, 34 N. E. 776; Ward v. 
City Trust Co. of N. Y., 192 N. Y. 61, 71, 84 N. E. 585; Porges v. U.S. 
Mortgage & Trust Co., 203 N. Y. 181, 190, 96 N. E. 424), and that the 
consequences were those that follow where an indorsement has been 
forged (Standard S. S. Co. v. Corn Ex. Bank, 220 N. Y. 478, 481, 116 
N. E. 386, L. R. A. 1918B, 575).’’ The rule everywhere applied, that 
such transfer constituies a conversion of the corporate property, is the 
conclusion drawn from the premise that the transfer is made without 
actual authority. “Tt is an acknowledged principle of the law of 
agency that a general power or authority given to the agent to do an act 
in behalf of the principal, does, not extend to a case where it neque 
that the agent himself is the person interested on the other side.”’ 
Bank of New York National Banking Ass’n v. American Dock & Trust 
Co., 143 N. Y. 559, 564, 38 N. E. 713, 714. 

It is true that ‘‘the principal is often bound by the act of his agent 
in excess or abuse of his actual authority, but this is only true between 
the principal and third persons, who believing and having a right to 
believe that the agent was acting within and not exceeding his author- 
ity, would sustain loss if the act was not considered that of the prin- 
cipal.’’ Walsh v. Hartford Fire Ins. Co., 73 N. Y. 5,10. Though actual 
authority is the result of the principal’s consent manifested to the agent, 
apparent authority is the result of consent manifested to the third 
party. In Whiting v. Hudson Trust Co., supra, we indicated caution 
against a restriction of the rule of apparent authority beyond the point 
where a third party fails to make reasonable inquiry. We indicated 
no doubt that an action for conversion lies where there was no apparent 
authority. Whether apparent authority is based upon the principle of 
estoppel or not, it ‘‘implies a transaction itself invalid, and a person who 
is forbidden for equitable reasons to set up that invalidity.’’ Swan v. 
North British Australasian Co., 7 Hurls. & N. 603, 634, cited in New 
York & N. H. R. Co. v. Schuyler, 34 N. Y. 30, at page 53. It has been 
defined as the ‘‘authority which the principal holds the agent out as 
possessing or which he permits the agent to represent that he possesses 
and which the principal is estopped to deny.’’ 2 Corpus Juris, 570. 
Cf. Small v. Housman, 208 N. Y. 115, 123, 101 N. E. 700. 

Whether an indorsement of a check payable to a corporation is an 
act performed in the course of the corporate business or the conversion 
of the property of the corporation is an extrinsic fact particularly 
within the knowledge of the person authorized to transact that business. 
In such circumstances an innocent third party may ordinarily rely upon 
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the representations of the agent. Farmers’ & Mechanics’ Bank v. 
Butchers’ & Drovers’ Bank, 16 N. Y. 125, 69 Am. Dec. 678. Even if 
we were to assume that the president of the corporation had actual or 
apparent authority to indorse checks in the course of the corporate busi- 
ness, that rule would have no application here, for the president of the 
corporation authorized to transact its business did not represent that he, 
acting alone, had authority to indorse this check, nor did he assume to 
act as sole agent. The check purported to be indorsed by the corpora- 
tion acting through its president and one who falsely represented that 
he was its secretary. If the corporation, though authorizing its presi- 
dent to transact its business, had restricted his authority by requiring 
the addition of the signature of another officer for the indorsement of 
any check, then a person receiving a check which purported to be in- 
dorsed by two officers would have notice of the limitation of the presi- 
dent’s authority, even if such notice were otherwise necessary, and the 
corporation would not be bound by the signature of its president alone. 
So, here, the defendant bank receiving a check purporting to be in- 
dorsed by two officers could not rely upon an apparent power of the 
president which the president did not represent that he was exercising. 
The basis for a finding of apparent authority is completely lacking; for 
there was no assumption of apparent power by the president to bind 
the corporation by his sole signature ; no representation of any authority 
to so act, and no reliance by the bank upon the existence of such power. 
The check in question having, therefore, been indorsed or transferred 
without authority, even colorable, the question of the defendant’s good 
faith or want of notice does not enter into the case, any more than it 
would if the check had been indorsed only by the secretary. Lacking 
authority at inception, the defendant acquired no title to the money, 
and must pay it back to the plaintiff, the rightful owner. Standard 
Steam Specialty Co. v. Corn Exchange Bank, 220 N. Y. 478, 116 N. E. 
386, L. R. A. 1918B, 575. The judgment of the Appellate Division should 
be affirmed with costs. 


CHECK DEPOSITED WHILE BANK INSOLVENT 
ENTITLED TO PREFERENCE 


St. Augustine Paint Co. v. McNair, District Court of Florida, 59 Fed. 
(24) Rep. 755 

A check drawn on one bank and deposited in another bank that 

is insolvent and segregated immediately, is entitled to a preference, 

even though cash was substituted for the check and the check used 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $144, 





392 THE BANKING LAW JOURNAL 


in clearing with the drawee bank. Such a transaction augments the 
assets in the receiver’s hands, whereas a check drawn on the in- 
solvent bank and deposited with it would not augment the assets and 
hence would not be a preferred claim. 


In Equity. Suit by the St. Augustine Paint Company against M. G. 
MeNair, as receiver of the First National Bank of St. Augustine, to re- 
cover bank deposits as preferred claim against the receiver. 

Decree in part for plaintiff and in part for defendant. 

M. L. Stephens, of St. Augustine, Fla., for plaintiff. 

Frank D. Upchurch, of St. Augustine, Fla., for defendant. 


STRUM, D. J.—This is a suit in equity to establish and recover a 
preferred claim against the receiver of the insolvent First National 
Bank of St. Augustine. 

At about 10 o’clock a. m., on July 24, 1929, plaintiff made two de- 
posits in said bank. The first consisted of a check in amount of $2,- 
290.57, drawn by plaintiff on another bank in the same city, the St. 
Augusine National, payable to plaintiff and indorsed in blank for 
deposit in the First National. The purpose of this deposit was to move 
certain of plaintiff’s funds from the St. Augustine National to the First 
National in order to open an account in the latter bank. The second 
deposit, made a few minutes after the first, consisted of cash in amount 
of $18.32, and a check for $56.05; the latter drawn by a third party on 
the First National, the bank of deposit, payable to plaintiff. Both de- 
posits were credited on plaintiff’s passbook, but were not entered on 
the bank’s ledger prior to the bank’s closing. The deposits were laid 
aside in the receiving teller’s cage, and were thereafter dealt with as 
hereafter stated pursuant to instructions from the president of the bank. 

Shortly after 10 o’clock on the same day, the president of the First 
National, knowing that heavy withdrawals had already occurred, and 
that other withdrawal demands, which the bank could not meet, were 
imminent, called an immediate meeting of the board of directors. The 
meeting convened at about 10:30 a. m., adjourned at approximately 11 
a. m., and the bank suspended business at 11:34 a. m. pursuant to a 
resolution passed by the board. Approximately an hour intervened 
between plaintiff’s deposits and the passage of the directors’ resolution 
which ordered the bank’s suspension. 

The directors further resolved that all deposits made with the bank 
that morning should be segregated in special funds, and that such de- 
posits shuold not be entered upon the books of the bank. 

Shortly after plaintiff deposited the $2,290.57 check drawn on the 
St. Augustine National, and at about 10:30 a. m., an employee of the 
First National, wishing to use the check in the morning’s clearing with 
the drawee bank, converted plaintiff’s check into cash by taking from 
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the general funds of the First National an equivalent amount of cash, 
and placing it, together with plaintiff’s deposit slip, in a large envelope 
marked with plaintiff’s name. This, of course, was prior to the First 
National’s suspension. After plaintiff’s check was thus converted into 
cash, the employee added the check to the regular morning’s clearing 
with the St. Augustine National, to which latter bank the check was 
immediately presented and by it honored as a part of the clearing 
between the two banks. The purpose of this maneuver is obvious. The 
First National wished to use plaintiff’s check in its clearing with the 
St. Augustine National so as to reduce by the amount of that check any 
balance in favor of the St. Augustine National which might develop at 
the clearing; yet it wished to leave plaintiff’s deposit intact, segregated, 
and identified. So the bank pursued the method just stated to acquire 
plaintiff’s check for the purpose of using it in the clearing. The clear- 
ing resulted against the First National; that bank paying the St. 
Augustine National $2,385.95 out of the general funds of the former, in 
order to balance accounts. 

When plaintiff’s second deposit was made, a few minutes after the 
first, the cash and check constituting the same, together with the deposit 
and credit slips relating thereto, were placed in the same envelope which 
contained the cash substituted for the check first deposited, after which 
the envelope marked with plaintiff’s name was laid aside in the receiv- 
ing teller’s cage. 

The envelope, with its contents, came into the receiver’s hands in- 
tact. Thereafter, the $56.05 check was by the receiver charged to the 
account of the drawer and credited to plaintiff’s account. 

When the bank closed, it had on hand cash in amount of $28,502.35. 

Plaintiff’s contention is that the bank accepted plaintiff’s deposits 
when the bank’s officers knew it to be hopelessly and irretrievably in- 
solvent, a condition unknown to the plaintiff, thereby committing a 
fraud which constituted the bank a trustee ex maleficio for the plaintiff, 
entitling plaintiff to rescission and restitution. ; 

It is now well settled that a bank which accepts deposits when it is 
hopelessly insolvent, and that condition is actually known to the bank’s 
officers but is unknown to the depositor, commits a fraud on the de- 
positor for which he may rescind the contract of deposit and either 
recover the deposit or its proceeds, or impress the assets of the bank 
with a trust for the amount thereof. Notwithstanding the depositor’s 
intention to make a general deposit, such fraud on the part of the bank 
vitiates the implied contract from which the relationship of debtor and 
creditor usually arises. Title to plaintiff’s deposits therefore never 
passed to the bank. The relation of debtor and creditor never arose. 
The relationship was that of trustee and cestui que trust. Richardson v. 
New Orleans Deb. Co. (C. C. A.) 102 F. 780, 52 L. R. A. 67; Western 
German Bank v. Norvell (C. C. A.) 134 F. 724; Butler v. Western 
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German Bank (C. C. A.) 159 F. 116; St. Louis & S. F. Ry. Co. v. 
Johnston, 133 U. 8. 566, 10 S. Ct. 390, 33 L. Ed. 683; Byrd v. Ross (D. 
C.) 58 F. (2d) 377; Brennan v. Tillinghast (C. C. A.) 201 F. 609; Quin 
v. Earle (C. C.) 95 F. 728; Frelinghuysen v. Nugent (C. C.) 36 F. 229, 
cited approvingly in Peters v. Bain, 133 U. S. 670, 10 S. Ct. 354, 33 L. 
Ed. 696; Wasson v. Hawkins (C. C.) 59 F. 233; Walker v. McNeil, 68 
Fla. 181, 66 So. 994; 7 C. J. 730. 

Now, does the necessary tracing and augmentation appear so as to 
charge the receiver with the trust to which the deposits were subject in 
the hands of the bank? To constitute the requisite augmentation, it is 
not essential that the assets of the bank itself be swelled by money from 
outside sources. City of Miami v. First Nat’l Bank of St. Petersburg, 
Fla. (C. C. A. 5) 58 F. (2d) 561. 

To charge the receiver it must appear that funds which the bank 
held as agent or trustee reached the receiver’s hands in some form, and 
that the assets brought under the receiver’s control were larger by that 
amount than they would otherwise have been. Bryan v. Cocoanut 
Grove Bank & Trust Co.,.101 Fla. 947, 132 So. 481; Western German 
Bank vy. Norvell (C. C. A.) 134 F. 724; Butler v. Western German 
Bank (C. C. A.) 159 F. 116. A tracing of credits, as distinguished from 
a mere shifting of entries on the books of the bank, will suffice as an 
augmentation. Jefferson Standard Life Ins. Co. v. Wisdom (C. C. A. 5) 
58 F. (2d) 565. This is not a case of mere shifting of credits such as 
was involved in Blakey v. Brinson (opinion filed May 16, 1932) 52 
S. Ct. 516. 

Title to the cash deposit in amount of $18.32 remained in the plain- 
tiff because of the bank’s fraud. This money clearly passed into the 
receiver’s hands intact, segregated from the bank’s assets, and to that 
extent augmented the funds passing to the receiver. Furber v. Stephens 
(C. C.) 35 F. 17; Massey v. Fisher (C. C.) 62 F. 958. The specific 
money was identified, though such identification is no longer essential. 
City of Miami v. First National Bank (C. C. A. 5) 58 F. (2d) 561; 
Western German Bank v. Norvell (C. C. A.) 134 F. 724; Butler v. 
Western German Bank (C. C. A.) 159 F. 116. 

As to the $2,290.57 check: If the check itself had remained in the 
hands of the bank, plaintiff could have recovered it from the receiver. 
Subject to the requirements of tracing and augmentation, plaintiff can 
likewise recover the proceeds of the check. While the bank was still 
managing its own affairs, it voluntarily converted that check into cash 
from its general funds. It desired, and took, the check to use for its 
own purposes, but first substituted cash for it, and marked that cash 
with plaintiff’s name. By thus cashing the check, the bank, in effect, 
bought it. When the money was substituted for the check and segre- 
gated as stated, the bank lost title to the money, but acquired title to 
the check; the money being placed in the same status theretofore occu- 
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pied by the check. This voluntary action of the bank left the matter 
as if plaintiff had originally deposited cash instead of the check. The 
bank, thus having become the owner of the check, then used the same 
to pay its own debts to the St. Augustine National in the clearing 
transaction. This conversion of the check into cash and segregation of 
such cash from the bank’s general assets before using the check are of 
vital consequence, as those facts distinguish that transaction from those 
in which a bank of deposit merely credited a check to the depositor’s 
account so as to become the depositor’s debtor, and thereafter used the 
check to pay the bank’s own debts in such manner that the proceeds 
were absorbed in a clearing transaction with no gain to the receiver, 
such as in Empire State Surety Co. v. Carroll County, Iowa (C. C. A.) 
194 F. 593; Farmers’ Bank v. Pribble (C. C. A.) 15 F. (2d) 175; 
Larabee Flour Mills v. First National Bank (C. C. A.) 13 F. (2d) 330; 
Nyssa-Arcadia Drainage Dist. v. First National Bank (D. C.) 3 F. (2d) 
648; Mechanics & Metals Bank v. Buchannan (C. C. A.) 12 F. (2d) 
891; Spokane County, Wash. v. First National Bank (C. C. A.) 68 F. 
979. 

The fact cannot be ignored that the bank voluntarily converted 
plaintiff’s check into cash and segregated such cash as a special fund, 
and that this cash, segregated and labeled, passed intact to the receiver. 
As between plaintiff and the bank, the proceeds of plaintiff’s check is 
the money which the bank voluntarily substituted for the check so that 
the bank might lawfully acquire the check to use for its own purposes. 
Originally, the bank acquired no title to the check; its title being ac- 
quired through purchase as already stated. By substituting the money 
for the check, and segregating the money marked with plaintiff’s name, 
the bank did not become plaintiff’s debtor. It remained a trustee as to 
the proceeds [Dixon v. Hopkins (C. C. A.) 56 F. (2d) 783], so that the 
money, like the check, became a special fund, to which neither the bank 
nor the receiver gained title. This special fund, impressed with a trust 
in favor of the plaintiff, came into the receiver’s hands intact, augment- 
ing to that extent the assets in the hands of the receiver. 

As to the check in amount of $56.05, however, there was no aug- 
mentation. This check, drawn on the First National Bank, constituted 
merely an order on the bank of deposit to transfer funds from one ac- 
count to another in that bank, from which would result no more than a 
change of creditors on the part of the drawee bank, and even that was 
not accomplished before the bank closed, the check not having been 
charged against the drawer’s account. The assets coming into the hands 
of the receiver were not increased thereby, and therefore plaintiff has 
no equity as to this sum. Perth Amboy v. Middlesex, 60 N. J. Eq. 84, 
45 A. 704; Ellerbe v. Studebaker Corp. (C. C. A.) 21 F. (2d) 993; 
Larabee Flour Mills v. First National Bank (C. C. A.) 13 F. (2d) 330; 
Beard v. Independent Dist. of Pella City, Iowa (C. C. A.) 88 F. 375; 
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Empire State Surety Co. v. Carroll County, Iowa (C. C. A.) 194 F. 
593, 606. 

A decree will therefore be entered awarding plaintiff a preferential 
recovery as to the said sums of $18.32 and $2,290.57, but denying, with- 
out prejudice, the relief prayed as to the $56.05 check. 


HOLDER OF DRAFT RECEIVED FOR CERTIFI- 
CATE OF DEPOSIT NOT A PREFERRED 
CREDITOR 


Andrew, Superintendent of Banking, v. Pilot Mound Savings Bank, 
Supreme Court of Iowa, 245 N. W. Rep. 329 





The holder of a certificate of deposit attempted to collect it from 
the issuing bank but the president of the bank persuaded him to 
take a draft instead, saying that the draft operated as an assignment. 
The holder was unable to collect the draft because of the failure of 
the issuing bank on the following day. It was held that he was not 
entitled to a preference in payment over other creditors. 

A statute providing that a draft issued by a bank for the bona 
fide transfer of funds shall be a preferred claim upon the failure of 
the bank does not apply to a case of this kind. 





This was a proceeding by Roy Hinman, the appellant, a claimant, 
to establish the amount represented by a draft obtained by him from 
the Pilot Mound Savings Bank as a preference against the assets of the 
said bank in the hands of the appellee L. A. Andrew, as receiver thereof. 

‘ The district court established the claim as preferred to the extent that 
a depositor’s claim is preferred. From the judgment entered on that 
ruling, Roy Hinman appeals. Affirmed. 

Doran, Boone & Doran, of Boone, for appellant. 
John Fletcher, Atty. Gen., Earn Wisdom, Asst. Atty. Gen., and 

Goodykoontz & Goodykoontz, of Boone, for appellee. 





KINDIG, J.—This appeal involves the question whether the ap- 
pellant, Roy Hinman, is entitled to be paid before depositors from the 
assets of the Pilot Mound Savings Bank now held by the appellee, as 
receiver thereof. Before September 16, 1931, the Pilot Mound Savings 
Bank, of Pilot Mound, Iowa, was a banking corporation duly organized 
and operated as such. On the morning of September 16, in that year, 
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the bank did not open its doors because of insolvency. Thereupon the 
appellee, L. A. Andrew, was duly appointed the receiver thereof, and is 
now liquidating the bank’s business. Until 3.30 p. m. of September 15, 
the appellant, Roy Hinman, had on deposit in the bank a checking ac- 
count of $444.61, and in addition thereto he held up to that time a cer- 
tificate of deposit issued by that institution payable to him in the 
amount of $1,174.52. 

At about 3.30 in the afternoon of September 15, in the year in ques- 
tion, the appellant exchanged his certificate of deposit in the aforesaid 
bank for a draft on the First National Bank, of Boone, for $1,174.52. 
Although the certificate of deposit was thus exchanged for the draft, 
the appellant did not in any way change his checking deposit in the 
Pilot Mound Savings Bank. So, when the Pilot Mound Savings Bank 
failed to open its doors on September 16, the appellant had a checking 
account therein for $444.61 and a draft drawn upon the First National 
Bank, of Boone, payable to himself in the sum of $1,174.52. 

It is claimed, therefore, by the appellant that he is entitled to a 
preference in the assets of the Pilot Mound Savings Bank now held by 
the appellee receiver in the amount of the aforesaid draft. Such pref- 
erence is claimed upon two theories: First, that at the time the draft 
was obtained, the president of the Pilot Mound Savings Bank orally 
assigned to the appellant in the amount of the draft certain assets of 
said bank then in the First National Bank of Boone; and, second, that 
under the provisions of section 9239-c1 of the 1931 Code, the appellant 
is entitled to a preference on the amount represented by the draft. If 
there were no oral assignment to appellant of the funds in question, 
and if the statute above named does not apply to the facts in this case, 
then the appellant is not entitled to the preference which he claims. 

According to the stipulation of facts, a Mr. Crouch, who was presi- 
dent and manager of the Pilot Mound Savings Bank, told the appellant 
on September 15, 1931, that the bank had sufficient cash with which to 
pay the certificate of deposit above named. The appellant was then 
attempting to cash the certificate of deposit. Crouch, the president of 
the last-named bank, after telling appellant of the cash on hand, stated 
that the bank did not care ‘‘to deplete’’ its ‘‘cash reserve to the extent 
of paying the certificate.’’ Then the president suggested that the ap- 
pellant take a draft on the First National Bank in Boone, where the 
Pilot Mound Savings Bank, according to Mr. Crouch, ‘‘had a reserve.’’ 
In reply, the appellant told the president that he desired to discharge 
some personal obligations and therefore wanted the cash. Hence, ac- 
cording to the stipulation of facts, the president of the Pilot Mound 
Savings Bank then declared that the appellant ‘‘could promptly get his 
money through the draft at the First National Bank in Boone.”’ 

Further, according to the stipulation, it appears that the aforesaid 
president then stated to appellant that a draft ‘‘operated as an assign- 
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ment of that much of the’’ Pilot Mound Savings Bank’s ‘‘funds in the’”’ 
First National Bank of Boone, on which bank the draft was to be drawn. 
Whereupon, the appellant accepted the draft and immediately went to 
Boone, a few miles from Pilot Mound, in the same county, to cash the 
draft at the First National Bank. When appellant arrived at the 
Boone Bank, it was after business hours, and the institution was closed 
for the day. Had he arrived during business hours on that day, the 
Boone Bank, for all that appears, would have cashed the draft. 

As before suggested, on September 16, the Boone Bank refused to 
cash the draft because the Pilot Mound Bank had then closed its doors. 
An oral assignment, if any there is, must be found in the statement of 
the president of the Pilot Mound Savings Bank that the draft ‘‘oper- 
ated as an assignment.’’ There is no other oral statement of the presi- 
dent or any one else that could in any way amount to an assignment of 
any funds in the Boone Bank to appellant. But the officer of the Pilot 
Mound Savings Bank, when declaring that the draft operated as an as- 
signment, merely stated his own conclusion. See Versteeg v. Hoeven 
(Iowa) 239 N. W. 709. Perhaps he was mistaken about the legal effect 
of the draft, but, however that may be, neither this officer nor the ap- 
pellant made any contract except that contained in the draft itself. 
Neither party contemplated a contract extraneous to the draft. Obvi- 
ously there is nothing in the record indicating the existence of an inde- 
pendent oral agreement for an assignment of funds in the Boone Bank. 
Whatever assignment there was to be, arose, if at all, under the draft 
itself. Nothing else was contemplated by either the bank or appellant. 
At no time did the appellant and the Pilot Mound Savings Bank under- 
stand that there was a contract in addition to the draft. 

Under the facts and circumstances revealed in the record, it was not 
contemplated by appellant and the Pilot Mound Savings Bank that 
there was to be an assignment pro tanto of the institution’s funds in the 
Boone Bank, unless it arose through the draft. The draft itself did 
not amount to an assignment pro tanto of the Pilot Mound Savings 
Bank’s funds in the Boone Bank. Leach v. Mechanics’ Savings Bank, 
202 Iowa, 899, 211 N. W. 506, 50 A. L. R. 388; Leach v. Battle Creek 
Savings Bank, 203 Iowa, 507, 211 N. W. 520, 212 N. W. 760; Leach v. 
Iowa State Savings Bank, 204 Iowa, 497, 212 N. W. 748, 215 N. W. 728. 

Consequently, under the entire record, it is apparent that the ap- 
pellant is not entitled to a preference because of an oral assignment of 
the Pilot Mound Savings Bank’s funds in the Boone Bank. 

Section 9239-cl of the 1931 Code, relied upon by the appellant, con- 
tains the following provisions: ‘‘Any draft drawn and issued by any 
bank or trust company prior to its failure or closing and given in 
payment of clearings and any money paid in the usual course of busi- 
ness to any bank, or trust company for the purchase of a draft for 
the bona fide transfer of funds shall be a preferred claim against the 
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assets of the bank or trust company.’’ That section, the appellant 
argues, entitles him to a preference over depositors because the draft 
in question was purchased by him with money paid the Pilot Mound 
Savings Bank ‘‘in the usual course of business’’ ‘‘for the bona fide 
transfer of funds.’’ See Andrew v. Savings Bank of Larchwood (Iowa) 
242 N. W. 80; Andrew v. Farmers’ State Bank of Grand River, 212 
Iowa, 1375, 238 N. W. 425. Money was thus paid, the appellant asserts, 
because in purchasing the draft he first cashed the certificate of deposit. 
When cashing the certificate of deposit, the appellant maintains that he 
in effect, although not actually, first drew the amount of the certificate 
out of the Pilot Mound Savings Bank and then afterward purchased 
the draft therewith. Whether this is true or not, we now neither decide 
nor suggest. For the purpose of this discussion, however, it is here 
assumed, without deciding or suggesting, that the appellant first cashed 
the certificate of deposit, as he contends, and then immediately used the 
proceeds to purchase from the Pilot Mound Savings Bank the draft in 
question. 

Nevertheless, appellant has not brought himself within the provisions 
of section 9239-c1, above quoted, because he did not purchase the draft 
‘‘for the bona fide transfer of funds.’’ Manifestly the appellant did not 
purchase, and the Pilot Mound Savings Bank did not issue, the draft 
for the purpose of making a bona fide transfer of funds. On the other 
hand, the parties to the transaction used the roundabout method of a 
draft transaction with the hope of enabling the Pilot Mound Savings 
Bank to pay, and the appellant to collect, the moneys represented by 
the certificate of deposit. The intent of the appellant, when accepting 
the draft, was to collect the amount due on the certificate of deposit. 
He did not desire the transfer of funds to Boone. There was but one 
purpose on appellant’s part in accepting the draft, and that was to find 
a method whereby the certificate of deposit could be collected from the 
Pilot Mound Savings Bank. 

Likewise, in issuing the draft, the Pilot Mound Savings Bank was 
not concerned about transferring funds to Boone, but rather it was 
anxious to assist appellant, if it could, in collecting the aforesaid cer- 
tificate of deposit. Neither appellant nor the Pilot Mound Savings 
Bank had any thought of making, or desire to make, a ‘‘bona fide 
transfer of funds,’’ as contemplated by section 9239-cl of the 1931 
Code. In truth, the transaction did not involve a bona fide transfer of 
funds, but rather it was an attempt, as before said, to enable the ap- 
pellant in a roundabout way to collect the amount due him on the cer- 
tificate of deposit, then, as distinguished from the transfer of funds, 
was the purpose of the draft. 

Under the record, therefore, the draft does not entitle the appellant 
to a preference under the aforesaid statutory provision. So far as the 
appellant is concerned, he, in practical effect, is in the same position 
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now as he would have been had he still held the certificate of deposit. 
When obtaining the draft under the circumstances, he did not change 
his position in equity so far as the preference contemplated by the 
statute is concerned. The district court allowed the appellant the same 
standing as a depositor. No appeal was taken by the appellee receiver. 
Whether the appellant is entitled to the preference of a depositor, we 
do not now decide. He, in any event, is entitled to no more. Conse- 
quently, we leave the appellant where the district court placed him. 
We, because the point is not here involved, do not decide whether the 
statute above named, in the case of the draft contemplated therein, does 
place the purchaser thereof in a higher preference than that held by a 
depositor. See Andrew v. Turin Savings Bank et al. (Iowa), 243 
N. W. 152. 

Wherefore, the judgment and decree of the district court is affirmed. 
Affirmed. . 


MORTGAGEE’S LIEN ON PROCEEDS OF SALE 
DEPOSITED IN BANK 


Bank of Jefferson v. First National Bank of Medford, Supreme Court of 
Oklahoma, 12 Pac. Rep. (2d) 540 








Where mortgaged personal property is sold by the mortgagor 
without the consent of the mortgagee, and the proceeds are deposited 
by him in the regular course of business in his checking account in 
a bank, and he thereafter informs the mortgagee of the sale and the 
deposit, and the mortgagee approves the sale thereof and accepts 
from the mortgagor a check on the bank holding the proceeds of the 

, sale, the mortgagee has no lien upon such proceeds, and the mort- 
gagor is not a trustee of the money. The bank is therefore justified 
in applying the funds to the depositor’s indebtedness to it, since a 
check does not operate as an assignment of funds in the hands of 
the drawee bank until the check is accepted. 












ANDREWS, J.—This is an appeal from a judgment of the district 
eourt of Grant County in favor of the defendant in error, plaintiff 
therein, against the plaintiff in error, defendant therein. The plaintiff 
hereinafter will be referred to as the bank of Medford and the defendant 
as the bank of Jefferson. 

The action was for money judgment against the bank of Jefferson 
for its failure to pay a check in the sum of $210.80 drawn to the order 
of the bank of Medford on the bank of Jefferson by one Paul Nelson. 
The cause was tried to the court upon the issues made by the petition 
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and the answer. At the conclusion of the evidence the bank of Meda- 
ford was permitted by the court to amend its petition. The petition 
alleged a sale ‘‘without the knowledge or consent’’ of the bank of Med- 
ford of property mortgaged to the bank of Medford. The amendment 
permitted was to change the language quoted to read ‘‘ with the knowl- 
edge and consent’’ of the bank of Medford. That amendment was made 
over the objection of the bank of Jefferson. 

The record shows the following state of facts: Paul Nelson, for a 
valuable consideration, gave the bank of Medford his promissory note 
which was secured by a chattel mortgage covering an undivided two- 
thirds interest in certain wheat growing on lands rented and cultivated 
by him. He harvested the wheat and sold it to the Hacker Milling 
Company and received in payment therefor the check of the Hacker 
Milling Company in the sum of $701.21. That check was drawn on the 
bank of Jefferson and was payable to Paul Jones. It was dated July 22, 
1927. Upon receipt of the check, Nelson indorsed it and delivered it 
to the bank of Jefferson for deposit to his credit in his checking ac- 
count in that bank, and the same was credited by that bank to that 
account. Thereafter Nelson gave numerous checks on the account to 
various persons, after which he went to the bank of Medford and in- 
formed the officers of that bank that he had sold the wheat covered by 
their mortgage, and that he had deposited the proceeds thereof in the 
bank of Jefferson to his credit. The bank of Medford did not know of 
the sale of the wheat and did not consent to the sale thereof. That bank 
had notified the Hacker Milling Company of its mortgage on the wheat. 
When Nelson informed the bank of Medford of the sale of the wheat, an 
officer of the bank of Medford wrote out an ordinary bank check on 
the Nelson account in the bank of Jefferson for the amount due the 
bank of Medford from Nelson, and Nelson signed and delivered it to 
the bank of Medford. That bank sent that check in the ordinary course 
through the clearing house to the bank of Jefferson, where it arrived 
some five days later. When that check was presented to the bank of 
Jefferson, the bank of Jefferson refused to pay the same, and gave as a 
reason therefor that there was not sufficient funds to the credit of 
Nelson to pay the same. The check was protested by the bank of Jeffer- 
son and returned by it in the regular way to the bank of Medford. The 
bank of Medford thereupon instituted this action, and alleged that the 
sale of the wheat by Nelson to the Hacker Milling Company was without 
the knowledge or consent of the bank of Medford; that the proceeds of 
the sale were deposited in the bank of Jefferson ; that the bank of Jeffer- 
son well knew that the same was the proceeds of the sale of the wheat 
covered by the mortgage to the bank of Medford, and that the said 
money so deposited was a trust fund for the purpose of paying the note 
of the bank of Medford. It was further alleged therein that the bank of 
Jefferson appropriated and converted the trust fund to its own use and 
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benefit. The prayer was for judgment in the sum of $210 and interest. 

At the conclusion of the evidence of the bank of Medford, the bank 
of Jefferson demurred thereto on the ground that the same failed to 
show a cause of action in favor of the bank of Medford and against the 
bank of Jefferson. The trial court reserved its ruling on the demurrer, 
and the bank of Jefferson offered its evidence. At the conclusion of all 
the evidence, the trial court permitted the amendment to the petition to 
be made, as hereinbefore stated, and held that the deposit by Nelson in 
the bank of Jefferson was a trust fund, under the provisions of Senate 
Bill No. 14, Session Laws of 1927, ¢. 4; that the bank of Jefferson had 
knowledge of the trust at the time the deposit was made by Nelson in 
that bank, and that it had no right to apply any portion of the fund 
to the debt of Nelson to the bank of Jefferson and rendered judgment 
in favor of the bank of Medford. 

Under the statutes of Oklahoma, ‘‘bill’’ means a bill of exchange 
(section 7665, C. O. S. 1921) ; a check is a bill of exchange drawn on a 
bank and payable on demand (section 7855, C. O. S. 1921), and a bill of 
itself does not operate as an assignment of the funds in the hands of 
the drawee available for the payment thereof, and the drawee is not 
liable on the bill unless and until he accepts the same. Section 7797, 
C. O. 8. 1921. Those statutes, as construed by this court, gave the bank 
of Medford no cause of action against the bank of Jefferson by reason 
of the refusal of the bank of Jefferson to accept and pay the check given 
by Nelson to the bank of Medford. First Nat’l Bank v. School District, 
31 Okl. 139, 120 P. 614, 39 L. R. A. (N. 8S.) 655; Ballen & Friedman v. 
Bank of Kremlin, 37 Okl. 112, 130 P. 539, 44 L. R. A. (N. S.) 621; 
Hiner v. Washita Valley Bank, 51 Okl. 606, 152 P. 112, and Citizens’ 
Bank v. Mabray, 90 Okl. 63, 215 P. 1067. 

The record in this case shows that, prior to the time that the bank 
of Medford approved the sale of the mortgaged property that had been 
made without its consent by Nelson, the funds received upon the sale 
thereof had passed from the hands of the mortgagor and had been de- 
posited in the bank of Jefferson to the checking account of Nelson. At 
the time the check of the Hacker Milling Company, payable to Nelson, 
was deposited by Nelson in the bank of Jefferson, Nelson was not the 
trustee of the funds received from the sale of the mortgaged property, 
and there was no deposit in the bank of Jefferson of trust funds. The 
deposit was an ordinary one and was made in the regular course of 
business. There was thereby created the relationship of debtor and 
creditor between the bank of Jefferson and Nelson. The subsequent 
approval of the sale of the mortgaged property by the bank of Medford 
did not operate to make Nelson the trustee of the funds he received from 
the sale of the mortgaged property and could not so operate, for he did 
not have those funds in his possession. The title thereto had passed to 
the bank of Jefferson, and the bank of Jefferson was a mere debtor of 
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Nelson. There is nothing in the act in question that is applicable to the 
facts shown by the record in this case. 

It cannot be said that the bank of Jefferson received the proceeds of 
the sale of the mortgaged property with notice that the mortgagor held 
those funds as trustee, for the mortgagor did not hold those funds as 
trustee at the time he deposited them in the bank of Jefferson. For 
that reason the decisions relied upon by the bank of Medford and the 
text cited by it have no application. They relate to trust property re- 
ceived from a trustee in violation of the trust. 

Under the fact shown by the record in this case, Senate Bill No. 14, 
supra, has no application, and the trial court was in error in holding it 
applicable and in rendering judgment for the bank of Medford against 
the bank of Jefferson. 

For that reason the judgment of the trial court is reversed and the 
cause is remanded to the district court of Grant County, Okl., with 
directions to enter a judgment sustaining the demurrer of the bank of 
Jefferson to the evidence of the bank of Medford. 


ILLEGAL DIVIDEND NOT COVERED BY 
FIDELITY POLICY 


Metropolitan Casualty Ins. Co. v. First State Bank of Temple, Court of 
Civil Appeals of Texas, 54 S. W. Rep. (2d) 358 


An illegal dividend, declared by the directors of a bank, to pay 
the individual debts of officers to the bank arising out of assessments 
against them on a previous reorganization of the ‘bank, is not covered 
by a policy insuring the bank against losses sustained through 
‘‘wrongful abstraction, misapplication or misappropriation,’’ etc., 
on the part of any officer or employee. This constitutes handling of 
the affairs of the bank in an illegal manner by the board rather than 
a wrongful act on the part of an officer or employee and the policy 
did not indemnify the bank against mismanagement by its board of 
directors. 


Action by the First State Bank of Temple against the Metropolitan 
Casualty Insurafee Co. Judgment for plaintiff, and defendant ap- 
peals. Reversed and rendered. 

Collins & Houston, of Dallas, and Cox & Brown, of Temple, for ap- 
pellant. 

Winbourn Pearce, Walker Saulsbury, and Sam D. Snodgrass, all of 
Temple, for appellee First State Bank. 


NOTH—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §659. 
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Maurice Cheek, Asst. Atty. Gen., and Walker Saulsbury, of Temple, 
for James Shaw, State Banking Commissioner. 


BAUGH, J.—Appellee bank was insured by appellant company dur- 

ing the year 1928 against loss through dishonesty on the part of any 
employee of the bank. The term ‘‘dishonesty’’ was defined in the policy 
to include ‘‘wrongful abstraction, misapplication or misappropriation, 
and/or any other dishonest, fraudulent or criminal act,’’ ete. The 
term ‘‘employee’’ embraced all officers and employees, except inactive 
vice-presidents and directors other than officers. This suit was brought 
by the bank upon said policy, appellee alleging, in so far as this appeal 
is concerned, that on or about February 14, 1928, the president, vice- 
president, and cashier, active officers of said bank, either conspiring 
among themselves, or in collusion with other members of the board of 
directors, had purported to declare or had illegally declared a dividend 
of $30,000, 10 per cent. of which was passed to the surplus, and the 
other $27,000 used to pay their individual debts; that such transac- 
tions were illegal, impaired the capital stock of the bank, and con- 
stituted a misapplication, misappropriation, and wrongful abstraction 
of the bank’s funds within the terms of the policy. Judgment was 
recovered against appellant for $22,000; hence this appeal. 

The case arose under substantially the following facts and cir- 
cumstances : 

The First State Bank of Temple, Tex., became insolvent and was 
liquidated by the state banking commission on December 17, 1927, and 
a 100 per cent. stock assessment levied against the stockholders. It was 
reorganized at that time under the name of First State Bank, appellee 
here, with a capital stock of $50,000, and to the new corporation was 
transferred all of the assets of the old bank, including the assessments 
against the stockholders of the old bank. In the newly organized bank, 
E. W. Moore and Wm. Maresh each owned $15,000 of the capital stock ; 
A. J. Jarrell and W. F. Blum, Jr., owned $5,000 each ; and C. C. Carson, 
W. W. Jennings, H. F. Blum, and T. H. Heard, $2,500 each. All of 
the above named, except W. F. Blum, Jr., and Jennings, were stock- 
holders in the old bank against whom assessments had been made, and 
all of them except W. F. Blum, Jr., were directors in the new bank. 
The trial court found in his judgment as follows: ‘‘At about the time 
plaintiff bank was organized, the said E. W. Moore, Wm. Maresh, C. C. 
Carson, A. J. Jarrell, T. H. Heard and H. F. Blum agreed among and 
between themselves that if they should be required to pay their respec- 
tive stock assessments to plaintiff bank, they would, through the guise 
of a dividend, repay to themselves all they were required to so pay 
into plaintiff bank, in satisfaction of said stock assessment claim; that 
on, to-wit February 14th, 1928, said parties did pay to plaintiff bank the 
aggregate sum of $22,000.00, in cash, in full satisfaction of its said claim 
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against them as stockholders of the old bank, and that a short time 
thereafter, and on, to-wit February 21st, 1928, pursuant to the plan 
and scheme theretofore agreed to, said parties, through the guise of a 
dividend that they themselves, as plaintiff’s board of directors, pre- 
tended to declare and have spread upon the minutes of plaintiff’s books, 
did take from the possession of plaintiff bank $22,000.00, in cash, of its 
funds, and did appropriate the same to their own use and benefit; and 
of said sum E. W. Moore received $9,800.00, Wm. Maresh received 
$6,700.00, A. J. Jarrell received $1,200.00, C. C. Carson received $1,- 
700.00, T. H. Heard received $1,600.00 and H. F. Blum received 
$1,000.00.’ 

The trial court thereupon held that appellant insurance company 
was liable under its policy as a matter of law, and rendered judgment 
against it for the sum named with 6 per cent. interest thereon from 
February 21, 1928. Other facts and pleadings will be outlined in dis- 
cussion of the issues raised. 

The first contention made by appellant in its first two propositions 
is that under the undisputed evidence there was no wrongful abstrac- 
tion, misappropriation, or misapplication, or any other dishonest, fraud- 
ulent, or criminal act done within the terms of said policy, for the 
reason that the officers and directors charged with the management of 
the bank had acted openly, without concealment, at a regular meeting 
of the board of directors, had spread upon the minutes a record of their 
acts and proceedings, that the bank had not been injured, and that the 
misappropriation, if it was such, was the act of the directors and there- 
fore of the bank itself, and not of the employees covered by the policy. 

The trial court obviously reached the conclusion that the action of 
the directors in declaring the alleged dividend was void, and that the 
payment of the funds involved to the stockholders and directors named 
was just as much a misappropriation of the bank’s funds by the three 
officers and employees who made such payments as if they had done so 
of their own accord and without any authority from the board of direc- 
tors. With this we cannot agree. It may be admitted that the dividend 
was not authorized by law, and that it was agreed to in advance by the 
directors concerned as found by the court. The control of the bank 
was in the hands of the directors. They occupied positions of trust in 
that capacity, and were personally accountable to creditors, to stock- 
holders, and to thé state banking commissioner for any mismanagement 
of the bank by them. But declaring dividends, passing upon loans, 
employing and directing the activities of their employees, are matters 
vested in them by law and the charter of the bank. In these respects 
the bank could act legally only through its board. Whatever may have 
been their previous agreement as to the unauthorized dividend, their 
reasons for it, and the purposes of it, whenever the corporation’s board 
of directors met in their official capacity as directors and among other 
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things adopted a resolution declaring a dividend, which was spread 
upon the minutes, subsequently read at a regular meeting, approved 
and signed by the directors, and made a part of the official records of 
the corporation open to inspection, it became the official act of the cor- 
poration itself; and, even if admittedly illegal or unauthorized by law, 
it thus became the illegal act of the corporation, of which it cannot com- 
plain. Of course, any creditor, the state banking commissioner, any in- 
terested stockholder, or any director who did not agree to it could have 
complained, or could have held the directors responsible for such mis- 
management of the bank’s affairs; but none of these have done so. 

The trial court found that Jennings was not present at the meetings 
of the directors when these matters transpired. Jennings so testified, 
but upon cross-examination stated that he did not remember to have 
been present. It was undisputed, however, that his name was signed 
in the midst of the directors’ signatures to the minutes. He did not 
deny such signature, and the secretary of the board identified the signa- 
ture as that of Jennings himself. Regardless of that, however, as a 
director of the bank it was his duty to know how the bank was con- 
ducted, and he was charged with what the minutes of the corporation, 
open to his inspection, showed; i. e., that the dividend had been de- 
clared. Seale v. Baker, 70 Tex. 283, 7S. W. 742, 8 Am. St. Rep. 592. 
At no time did he ever complain of such dividend nor make any protest 
in the matter. The result as to him was therefore the same as if he 
had been present and approved the action of the board in declaring 
the dividend. 

However unauthorized, illegal, or ill-advised the matter of declaring 
such a large dividend so soon after the bank was reorganized may have 
been, we think it was clearly a case of mismanagement of the bank, or a 
handling of the bank’s affairs in an illegal manner by its board of direc- 
tors in their capacity as such, a matter not insured against by appel- 
lant’s policy, and not a defaleation, misappropriation, or misapplication 
of the bank’s funds by employees of the bank acting as such. 

Appellee contends, however, that because the dividend was declared 
for, and applied to, the payment of the directors’ several individual 
debts to the bank, and that it was not distributed ratably to the stock- 
holders in proportion to the amount of stock owned by each, it was for 
these reasons void in toto, and that, when the three officers and em- 
ployees who initiated the matter paid out the funds involved it 
amounted to a clear misappropriation by them of the funds of the bank. 
If the board of directors acting in their official capacity had undertaken, 
as the act of the bank, to distribute such dividend otherwise than in 
proportion to the stock owned by each, such act would of course have 
been void. But the official act of the board in this instance as con- 
tained in the minutes of the board has no such import. It purports to 
be regular in that respect. If the dividend had been legal otherwise, 
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and after it was declared and set apart as a dividend, its unequal dis- 
tribution among the stockholders by employees of the bank would not 
have been a misapplication of the bank’s funds, but of a trust fund then 
belonging to the stockholders, of which they could have complained and 
could have had recourse against the guilty parties. Even though the 
three employees of the bank, themselves stockholders and directors, may 
have been instrumental in inducing the board of directors to declare 
an unauthorized dividend, when the board, which included four other 
stockholders, passed the resolution sitting as a board, the act then be- 
came that of the board and not of the employees of the bank. And in 
paying out the illegal dividend, they only carried out as employees of 
the bank the official, though illegal, action of the board. It was the 
board, therefore, we think, and not the employees who were guilty of 
the misappropriation of the funds in question. A case analogous in 
principle was presented in Citizens, etc., Bank v. National Surety Co. 
(Tex. Civ. App.) 242 S. W. 48, affirmed by Supreme Court in 258 
S. W. 468. 

Appellee further urges that, because the interests of the directors 
who participated in the transaction were adverse to that of the bank, 
they were disqualified to act and that their acts were therefore void, 
citing numerous authorities holding that in any contract between a 
director and a corporation, or transaction with it in which his interest 
is adverse to that of the corporation, he is disqualified. This is a gen- 
eral well-settled rule. Tenison v. Patton, 959 Tex. 284, 67 S. W. 92; 
Seale v. Baker, supra; McLendon Hdw. Co. v. Black (Tex. Civ. App.) 
264 S. W. 1011; 6 Tex. Jur. 190, 198; 14A C. J. 118. 

But such rule does not apply to a declaration of a dividend. That is 
not a contract with the corporation. If that were true, a board of direc- 
tors could never declare a dividend because of necessity all are inter- 
ested in and benefited by it. In the instant case, six of the seven direc- 
tors who owed stock assessments borrowed the money elsewhere and paid 
it jnto appellee bank. When that was done their debt to that bank was 
discharged, regardless of their purposes and intentions with reference 
to recovering it back. Had the dividend complained of been set aside 
at the instance of other stockholders, a nonassenting director, a creditor, 
or the banking commissioner, their debt to the bank would have still 
been discharged, and they could not have recovered back the amounts 
paid in. Conseqtently no agreement between them could affect the 
validity of that payment, and the subsequent declaration of the divi- 
dend and its distribution among them must, so far as appellant is con- 
cerned, be treated as if their indebtedness to the bank had been in good 
faith fully discharged. 

Under these facts and circumstances, we think this case, conceding 
that the dividend was unauthorized and that it was subsequently im- 
properly distributed, presents one of official acts of the board of direc- 
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tors, charged with the management of the bank’s affairs, in which the 
employees of the bank only carried out the action of the board, and 
were not themselves, as employees, guilty of misapplication of the 
bank’s funds. The policy sued upon did not indemnify the bank 
against the mismanagement of its board of directors, which was the 
condition disclosed, we think, by the record in this case. What influ- 
ences or what individuals induced such improper action, is, we think, 
immaterial so far as appellant’s liability is concerned. The policy only 
purported to indemnify the bank against the dishonesty of its em- 
ployees, acting in their capacity as employees, and not against acts on 
their part in carrying out the instructions of the board of directors 
arrived at in a regular meeting, however improvident or unauthorized 
that action of the board might be. When taken by the board in its offi- 
cial capacity as such, the action becomes that of the bank, and without 
the terms of the policy. 

For the reasons stated, the judgment of the trial court must be re- 
versed, and judgment here rendered for appellant. 

Reversed and rendered. 


RIGHTS OF DRAWEE WHEN DRAFT PAID ON 
FORGED INDORSEMENT 


Holloway v. Barber, Supreme Court of North Carolina, 166 S. E. 
Rep. 895 


A draft payable to an administratrix, drawn by an insurance 
company upon itself, bore a notice that, if the draft were indorsed 
by the payee’s attorney or agent, evidence of his authority must be 
filed with the company. The draft was indorsed by the payee’s at- 
torney. A certificate, reciting that the indorser was the plaintiff’s 
attorney, executed by the proper court clerk, was attached and the 
draft was collected through a bank. The attorney failed to pay the 
money to the payee and later became insolvent. The payee sued 
both the insurance company and the collecting bank. <A settlement 
was made with the payee and the question here presented was as to 
who should bear the loss as between the insurance company and the 
bank. It was held that the liability should fall on the insurance 
company. 

The notice which the insurance company had printed on the 

back of its draft read as follows: 

‘‘Notice. If indorsement of draft is made by an attorney or 
other representative, properly certified evidence of authority must 
be filed with this Company.’’ 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§512-518. 
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Ordinarily, one who collects a draft or check bearing a prior 
forged indorsement is liable to the drawee for the amount. By in- 
dorsing the instrument the collecting party warrants the genuine- 
ness of all prior indorsements. But in this case, by the notice on 
the back of the draft, the insurance company had reserved to itself 
the right to determine the genuineness of the payee’s indorsement. 
It exercised this right at its own risk and not at the risk of the col- 
lecting bank. 


Action by Mary E. Holloway against J. W. Barbee and others. 
From the judgment rendered, the Virginia Fire & Marine Insurance 
Company appeals. Affirmed. 

The defendant J. W. Barbee is primarily, and his codefendants are 
secondarily, liable to the plaintiff on the cause of action alleged in the 
complaint in this action. Each of said codefendants, however, alleges 
in its answer that the other defendant is liable to it for such sum as the 
plaintiff may recover in this action of said defendant. 

Judgment was rendered by default that the plaintiff recover of the 
defendant J. W. Barbee the sum of $4,118.50; this sum being double 
the amount of damages which the plaintiff is entitled to recover of said 
defendant on the cause of action alleged against him. C. S. § 202. No 
sum has been paid’on this judgment. It was admitted by both his co- 
defendants that the said J. W. Barbee is insolvent, and that no sum 
ean be collected by execution on said judgment. 

While the action was pending in the superior court of Durham 
County, and after the judgment by default had been rendered in her 
favor and against the defendant J. W. Barbee, the plaintiff agreed with 
the defendants Virginia Fire & Marine Insurance Company and Citi- 
zens’ National Bank of Durham, N. C., that she would accept the sum 
of $1,500, in full settlement and discharge of the liability of both said 
defendants to her in this action. It was thereupon agreed by and be- 
tween said defendants, that the defendant Citizens’ National Bank of 
Durham, N. C., should pay said sum of $1,500 to the plaintiff, in full 
settlement and discharge of the liability of both said defendants to 
her, and that such payment by said defendant should be without preju- 
dice to its contention that the defendant Virginia Fire & Marine Insur- 
ance Company was primarily liable to plaintiff for said sum, and that 
for that reason the defendant Citizens’ National Bank of Durham, 
N. C., having paid said sum to the plaintiff, was entitled to recover of 
the defendant Virginia Fire & Marine Insurance Company, in this 
action, the sum of $1,500. Both these contentions were denied by the 
defendant Virginia Fire & Marine Insurance Company. 

At the trial of the issue raised by these opposing contentions, on the 
facts agreed by the defendants, it was ordered, considered, and ad- 
judged by the court that the defendant Citizens’ National Bank of 
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Durham, N. C., recover of the defendant Virginia Fire & Marine Insur- 
ance Company the sum of $1,500, with interest and costs. 
From this judgment, the defendant Virginia Fire & Marine Insur- 
ance Company appealed to the Supreme Court. 
Fuller, Reade & Fuller, of Durham, for appellant. 
McLendon & Hedrick, of Durham, for defendant Citizens’ Nat. 
Bank of Durham. 


CONNOR, J.—On March 9, 1929, the defendant Virginia Fire & 
Marine Insuranee Company of Richmond, Va., caused its general man- 
ager, J. M. Leake, to draw a draft on said company for the sum of 
$2,054.25. This draft was drawn at Richmond, Va., and was payable, 
at sight, to the order of Mary E. Holloway, administratrix of W. P. 
Holloway, when presented for payment to the State-Planters’ Bank & 
Trust Company, Richmond, Va. On its face there is a recital to the 
effect that payment of the draft, when properly indorsed, would con- 
stitute full satisfaction of all claims and demands for loss and damage 
by fire which occurred on November 12, 1928, to property described in 
policy No. 25338, which was issued by said company through its local 
agent at Durham, N. C. On the back of the draft, there was a notice 
in words as follows: ‘‘Notice. If indorsement of draft is made by an 
attorney or other representative, properly certified evidence of author- 
ity must be filed with this Company.”’ 

The draft was sent by the defendant Virginia Fire & Marine Insur- 
ance Company, by mail, to its local agent at Durham, N. C., with in- 
structions to deliver same to the payee named therein, Mary E. Hollo- 
way, administratrix of W. P. Holloway. The local agent of said de- 
fendant received the said draft at Durham, N. C., and delivered the 
same to the defendant J. W. Barbee, attorney for Mary E. Holloway, 
administratrix of W. P. Holloway. A few days thereafter the said 
J. W. Barbee deposited said draft with the defendant Citizens’ National 
Bank of Durham, N. C., for collection. At the time of said deposit, the 
draft was indorsed in the handwriting of J. W. Barbee, as follows: 


‘Mary E. Holloway, Administratrix of W. P. Holloway, by J. W. 
Barbee, Atty. 
‘J. W. Barbee.”’ 


Attached to the draft, when same was received by the defendant, 
Citizens’ National Bank of Durham, N. C., for collection, was a cer- 
tificate in words as follows: 


‘‘To the Virginia Fire and Marine Insurance Company: 
‘*This is to certify that J. W. Barbee is the acting attorney for Mary 
E. Holloway, Administratrix of W. P. Holloway, deceased. 
‘Annie Bell High, Deputy. 
**TSeal of the Clerk of the Superior Court of Durham County.]’’ 
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The defendant Citizens’ National Bank of Durham, N. C., thereupon 
indorsed the draft as follows: 


‘‘Pay any Bank or Banker or order, 
‘‘All prior endorsements guaranteed. 


‘*March 11, 1929. 


‘*Citizens National Bank, Durham, N. C., 
**D. P. Campbell, Cashier.’’ 


The defendant Citizens’ National Bank of Durham, N. C., forwarded 
said draft, with indorsements and certificate attached as aforesaid, by 
mail, to the State-Planters’ Bank & Trust Company, Richmond, Va., for 
presentment and payment. Upon its receipt of said draft, with in- 
dorsements and certificate attached as aforesaid, the State-Planters’ 
Bank & Trust Company duly presented same to the defendant Virginia 
Fire & Marine Insurance Company, and, after said indorsements and 
certificate had been examined and approved by said company, pursuant 
to the instruction of said company, charged the amount of said draft 
to the account of said defendant, and remitted said amount to the de- 
fendant Citizens’ National Bank of Durham, N. C. The said defendant, 
upon its receipt of said amount, credited the defendant J. W. Barbee, 
attorney, with said amount, and thereafter paid out the same upon 
checks drawn on it by the said J. W. Barbee, attorney. No part of said 
amount was paid by the said defendant J. W. Barbee to the plaintiff in 
this action, either as administratrix of W. P. Holloway, deceased, or 
individually. 

It was admitted at the trial that the defendant J. W. Barbee had 
no authority, express or implied, to indorse the draft in the name of 
Mary E. Holloway, administratrix of W. P. Holloway, or to receive the 
proceeds of said draft as her attorney. It was not denied, however, 
that the signatures on the back of said draft are in the genuine hand- 
writing of the said J. W. Barbee. 

On the foregoing facts agreed, there was no error in the judgment 
that the defendant Citizens’ National Bank of Durham, N. C., recover 
of the defendant Virginia Fire & Marine Insurance Company, the sum 
of $1,500, with interest and costs. 

The defendant Citizens’ National Bank of Durham, N. C., by its in- 
dorsement of the draft, and its guaranty of all prior indorsements, did 
not assume liability to the defendant Virginia Fire & Marine Insurance 
Company, the drawee of the draft, for loss which the said company 
might sustain by payment of the draft to a subsequent holder, if such . 
loss should be caused by the insufficiency of a prior indorsement to pass 
title to the draft, or to authorize payment by the drawee to a subse- 
quent holder. In this case, the Virginia Fire & Marine Insurance Com- 
pany, by the notice which it had caused to be printed on the back of the 
draft before it was issued, had reserved the right to pass upon and de- 
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termine the sufficiency of an indorsement when it appeared that such 
indorsement was made by an attorney for the payee, to pass title to the 
draft, and to authorize its payment when duly presented to the drawee. 
The defendant Virginia Fire & Marine Insurance Company exercised 
this right at its own risk, and not at the risk of the defendant Citizens’ 
National Bank of Durham, N. C. The last-named defendant, as re- 
quired by the notice printed on the back of the draft, in good faith, 
furnished to the Virginia Fire & Marine Insurance Company evidence 
of the authority of J. W. Barbee to indorse the draft as attorney for 
the payee, and assumed liability for all loss which the drawee might 
sustain, should the indorsement of J. W. Barbee as attorney be not 
genuine. The loss sustained by the defendant Virginia Fire & Marine 
Insurance Company was caused by the want of authority to indorse, 
and not by the want of genuineness in the indorsement. 

The judgment is supported by the decisions of this court in State 
Bank v. Cumberland Savings & Trust Co., 168 N. C. 605, 85 S. E. 34, 
L. R. A. 1915D, 1138, and is affirmed. 


RIGHT OF BANKING SUPERINTENDENT TO 
BORROW FROM RECONSTRUCTION 
FINANCE CORPORATION 


Andrew, Superintendent of Banking v. First Trust & Savings Bank of 
Sioux City, Supreme Court of Iowa, 244 N. W. Rep. 394 


Under the statutes of lowa, the Superintendent of Banking, as 
receiver of a closed bank, has the legal right to make application for 
a loan from the Reconstruction Finance Corporation. 


On petition for rehearing. Petition overruled. 

Henderson, Hatfield & Wadden, of Sioux City, for appellants. 

John Fletcher, Atty. Gen., Earl F. Wisdom, Asst. Atty. Gen., and 
Griffin, Griffin & Griffin, of Sioux City, for appellee. 


PER CURIAM.—tThis case was affirmed by operation of law on 
June 24, 1932, because of an equally divided court. 243 N. W. 343. A 
petition for rehearing was filed, and we are asked to give our opinion 
as to the legal right of the superintendent of banking of the state of 
Iowa, as receiver of such corporations (closed banks) to make applica- 
tion to borrow money from the Reconstruction Finance Corporation, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §123. 
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and the power of the court, to which such application is made, to grant 
such right and privilege. 

The receiver we have to deal with in eases of this character is a 
statutory receiver, and not a general chancery receiver, and his rights 
and the power of the court over him are derived from statute. 

Sections 9238, 9239, and 9242, Code 1931, read as follows: 


‘If any such bank shall fail or refuse to comply with the demands 
made by the said superintendent, or if the said superintendent shall 
become satisfied that any such bank is in an insolvent or unsafe condi- 
tion, or that the interests of creditors require the closing of any such 
bank, he may appoint an additional bank examiner to assist him in the 
duty of liquidation and distribution, whereupon the right of levy, or 
execution, or attachment against said bank or its assets shall be sus- 
pended.”’ 

“The superintendent of banking may apply to the district court for 
that district in which said bank is located, or a judge thereof, for the 
appointment of said superintendent as receiver for such bank, and its 
affairs shall thereafter be under the direction of the court, and the 
assets thereof after the payment of the expenses of liquidation and 
distribution shall be ratably distributed among the creditors thereof, 
giving preference in payment to depositors.’’ 

‘‘The superintendent of banking henceforth shall be the sole and 
only receiver or liquidating officer for state incorporated banks and 
trust companies and he shall serve without compensation other than his 
stated compensation as superintendent of banking, but he shall be al- 
lowed clerical and other expenses necessary in the conduct of the re- 
ceivership.’’ 


Section 9239 provides that ‘‘its affairs shall thereafter be under the 
direction of the court.’? When the superintendent of banking, acting 
under these sections, asks the court to appoint him as receiver, he 
thereby submits himself to the jurisdiction of the court, and thereafter 
all the affairs connected with the insolvent estate are under the direc- 
tion of the court. One of the ‘‘affairs’’ involved in this receivership 
is the question of the proposed loan under consideration. We think 
the court had jurisdiction to entertain and consider the application, and 
we hold, first, that the superintendent of banking, as receiver, had the 
right to make such application; and, second, that the court had the 
power to pass upon and grant or deny the same. 

The courts of sister states have had occasion to pass upon this propo- 
sition in the following cases where the right of the superintendent of 
banking to make such loan from the Reconstruction Finance Corpora- 
tion, as here proposed, has been approved: L. S. Blades, Jr. v. Gurney 
P. Hood, Commissioner of Banks, 203 N. C. 56, 164 S. E. 828, decided 
in the Spring Term, 1932; George J. Bassett, Bank Commissioner v. 
Merchants’ Trust Co. (Conn.) 161 A. 789, released August 10, 1932; 
In the Matter of the Liquidation of the Cashmere State Bank, State of 
Washington v. Superior Court of Chelan County, 13 P. (2d) 892, 
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opinion filed by the Supreme Court of the State of Washington August 
15, 1932. 

All the Justices coneur as to the law as announced in this supple- 
mental opinion. We were equally divided as to the proper exercise of 
discretion of the lower court under the particular facts of this case, 
and as to that question only we are still in equal division. 

The petition for rehearing is overruled. 

Overruled. 


BANK PRESIDENT NOT ALLOWED TO RECOVER 
MONEY LOANED TO BANK 


Jacobson v. Ruden, Superintendent of Banks, Supreme Court of South 
Dakota, 244 N. W. Rep. 363 


Under the South Dakota statute (Rev. Code, 1919, § 8984, as 
amended, L. 1927, ¢. 53) requiring a bank to issue bills payable for 
all sums borrowed by it, where a bank president loans money to his 
bank, then in a failing condition, but neglects to take bills payable 
therefor, he cannot recover the money. 


Action by Phil Jacobson against E. A. Ruden, as Superintendent of 
Banks, and in charge of the Rowena State Bank, and in behalf of the 
creditors of the said Rowena State Bank, and the Rowena State Bank. 
From judgment for defendants and order denying motion for new trial, 
plaintiff appeals. Affirmed. 

Blaine Simons, of Sioux Falls, for appellant. 

Bielski & Elliott, of Sioux Falls, for respondents. 


RUDOLPH, J.—In 1924 the Rowena State Bank became involved, 
and it was necessary that the bank increase its cash reserve. The plain- 
tiff, Jacobson, who was chairman of the board of directors, and other 
directors of the bank, borrowed $5,000 from the Minnehaha National 
Bank of Sioux Falls, and immediately placed this money to the credit 
of the Rowena bank for its use and benefit. The Rowena bank, prior to 
the time it closed, had paid $2,500 of this $5,000 borrowed by the direc- 
tors, and the plaintiff has paid the balance. In 1927 the cash reserve 
in the Rowena bank again became depleted, and the plaintiff, who was 
then president of the bank, proceeded to personally borrow $15,000, 
which was placed at the disposal of the Rowena bank. Of this sum 
$5,000 was placed to the plaintiff’s credit in the bank, and $10,000 was 
used by the bank to pay operating expenses and to charge out certain 


NOTHB—For similar decisions see Banking Law Journal Digest ‘Fourth 
Edition) §750. 
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purported assets held by the bank. At the time of this second transac- 
tion, the plaintiff took from the Rowena bank notes of the face value of 
approximately $15,000. These notes were left with the cashier of the 
bank. The plaintiff collected $1,300 from these notes, which he has re- 
tained. Of the original notes taken by the plaintiff, notes of the face 
value of $6,450 remain uncollected, and these, together with additional 
notes of the face value of $2,250, exchanged by the bank for other notes 
of that amount originally held by the plaintiff, are in the possession of 
the plaintiff. The Rowena bank did not issue any bills payable on ac- 
count of either the $5,000 or the $15,000 that it received. After these 
transactions occurred, the Rowena bank made and published several 
ealled reports of the condition of the bank, all of which were attested 
by the plaintiff as director of the bank, and none of the reports showed 
the transactions above referred to. These transactions were not, in any 
manner, reported to the superintendent of banks. The bank failed, and 
the plaintiff, within the time required by law, presented and filed his 
claim with the superintendent of banks in the sum of $2,500, as a result 
of the first transaction, and in the sum of $2,250, as the result of the 
second transaction, which claims were rejected and disallowed by the 
superintendent of banks. The amount of the claim arising out of the 
second transaction is determined by the plaintiff as follows: Of the 
original $15,000 that he placed to the credit of the bank, he received 
credit, as a deposit in the bank, for the sum of $5,000. This amount 
has been deducted from the $15,000, and a claim therefor has been al- 
lowed by the superintendent of banks. Of the $10,000 remaining, the 
plaintiff has collected $1,300 and holds notes, which he originally took 
from the bank, in the sum of $6,450, making a total of $7,750, which he 
has deducted from his claim. The remaining $2,250 is the amount of 
the claim that he asks be allowed as against the bank, and which was 
rejected by the superintendent. The plaintiff brought this action 
against the superintendent of banks, now in charge of the Rowena 
State Bank, and asked that his claims, arising-out of the two transac- 
tions, be adjudged to be valid and subsisting claims against the Rowena 
bank, and that he have judgment against the bank for the amounts 
claimed. The trial court found the facts substantially as above set 
forth, and concluded, as a matter of law, that the plaintiff was not en- 
titled to a claim against the bank on account of either transaction. 
Judgment was entered against the plaintiff, and from the judgment 
and order denying a motion for a new trial plaintiff has appealed. The 
case was submitted below upon the theory that the transactions involved 
constituted loans made by the appellant to the Rowena bank. 

Section 8984, R. C. 1919, provides, in part, as follows: ‘‘In all cases 
where money is borrowed a bank shall issue its ‘bills payable’ and shall 
show the true amount of borrowed money on its books, and in all re- 
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ports and statements required by the provisions of this chapter, under 
‘bills payable.’ ’’ 

The appellant relies, to a great extent, upon the case of Gold-Stabeck 
Loan & Credit Co. v. Security State Bank et al., decided by this court 
in 1916 and reported in 37 S. D. 239, 157 N. W. 660. However, since 
the decision of that case, this court has had before it for consideration 
said section 8984 on several different occasions. In the case of Holman 
v. Commercial & Savings Bank, 50S. D. 524, 210 N. W. 730, 731, this 
court said referring to said section: 












‘While a bank may borrow money, it may not legally do so, except 
with certain formalities. Section 8984 provides: 

siete In all cases where money is borrowed a bank shall issue 
its ‘‘bills payable’’ and shall show the true amount of borrowed money 
on its books, and in all reports and statements required by the provi- 
sions of this chapter, under ‘‘bills payable.’ . . .’”’ 









Again, in the case of Bon Homme County Bank v. Dakota National 
Bank, 50 8. D. 191, 208 N. W. 825, 827, the following language is per- 
tinent: ‘‘It [the transaction] is illegal, but in a suit brought on behalf, 












and in the name, of the other party to the illegal . . . transaction, 
there can be no recovery in favor of one coconspirator against the 
other.’’ 


The said section of our Code was again before this court in the re- 
cent case of Smith v. First National Bank of Sherman, 239 N. W. 842, 
846, wherein it was said: 


‘‘The statute provides that a bank may borrow money for temporary 
purposes and may pledge a limited amount of assets as collateral secur- 
ity therefor, but as part and parcel of the same statute it is provided 
that when money is borrowed the borrowing bank shall issue its bills 
payable and shall show the true amount of borrowed money on its 
books, ete. None of these requirements were met in the instant ease. 
: Appellant was chargeable with knowledge of the statute. If 
appellant desired to loan money to the Farmers’ Bank and hold assets 
in pledge for the loan, it should have proceeded to make the loan in 
the manner and form contemplated by the statute. 

‘We are therefore of the opinion that the entire transaction with 
reference to the pledging of the collateral in question was illegal and 
within the prohibition (and without the permission) of section 8984, 
Rev. Code 1919, as amended.”’ 


















These last cases quite definitely, in our opinion, establish that a loan 
is illegal when made to a bank without the bank issuing its ‘‘bills pay- 
able,’’ as required by section 8984. The loan being illegal, there can be 
no recovery on the loan as such. Can there be a recovery upon quantum 
meruit? The plaintiff, from before the time the first transaction oc- 
eurred until the closing of the bank, was an officer and director of the 
bank. The statute (section 8984, as amended by chapter 53, Laws of 
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1927) provides: ‘‘Any individual banker, officer, employee or director 
of any bank, who shall violate any of the provisions of this Act, or who 
shall fail to comply with any requirement of this Act . . . shall be 
deemed guilty of a misdemeanor.”’ 

The relief, therefore, which the plaintiff is here asking in a court of 
equity, is bottomed, first, upon an illegal contract, and, second, upon 
his own acts which, under the statute, he being an officer and director of 
the bank, constitute a violation of a penal law. To allow a recovery in 
this case upon the theory of quantum meruit would, in our opinion, 
destroy the real purpose and object of the law, and sanction acts of the 
plaintiff which are illegal and contrary to the legislative policy an- 
nounced by the statute. This court in the case of Norbeck & Nicholson 
Co. v. State of South Dakota, 32 8. D. 189, 142 N. W. 847, 849, Ann. 
Cas. 1916A, 229, said: ‘‘Illegality of contract, arising from express 
prohibition of law based on public policy, renders the contract wholly 
null and void for any purpose, and precludes a recovery on an implied 
contract or on the quantum meruit ; otherwise a means would be thereby 
furnished for the undoing of the law itself.’’ 

The Federal cases relied upon by appellant conclude that the con- 
tracts there concerned (under the statutes therein involved) were not 
illegal; this court having held under our statute that the contract is 
illegal, these Federal cases are not helpful. 

The judgment and order appealed from are affirmed. 


BANK NOT LIABLE IN PAYING CHECKS ON 
FORGED INDORSEMENTS 


Union House Furnishing Co. v. National Bank of Commerce, St. Louis, 
Mo., Court of Appeals, 53 S. W. Rep. (2d) 1067 


Where a person draws checks payable to an insurance company 
and delivers them to the company’s agent in payment of premiums 
and the agent without authority indorses the company’s name on the 
checks and collects them, the drawee bank is not liable to the drawer. 

Ordinarily a bank which pays its depositor’s checks on unauthor- 
ized payees’ indorsements is liable to the depositor. But in this 
case the checks constituted valid payments to the insurance company 
because the company was responsible for its agent’s wrongful act. 
Having sustained no loss, the drawer had no claim against the bank. 
The question whether the bank would be liable to the insurance 
company was not presented, but there are cases holding that the 
bank would be liable; there are decisions to the contrary also. 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §508. 
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Action by Union House Furnishing Company against the National 
Bank of Commerce in St. Louis. From judgment for defendant on 
directed verdict, plaintiff appeals. Affirmed. 

Jourdan & English and Roland F. O’Bryen, all of St. Louis, for 
appellant. 

Samuel H. Liberman and Frank B. Coleman, both of St. Louis, for 
respondent. 


SUTTON, C.—This is an action to recover from defendant bank the 
face amount of several checks, aggregating $1,677.55, drawn by plaintiff 
on defendant bank, payable to the order of the Commercial Casualty 
Insurance Company. The checks were drawn by the plaintiff, and de- 
livered to Howard Cole, an agent of the insurance company, in payment 
of premiums on insurance policies contracted for by plaintiff with said 
Howard Cole and to be issued and delivered to plantiff. The policies 
covered plaintiff’s customers, who had made purchases of goods from 
plaintiff on the installment plan, insuring against sickness and accident 
incapacitating them so that they were unable to make payments on their 
purchases. At the times these checks were drawn plaintiff had sufficient 
money on deposit in the defendant bank to pay the checks. The checks 
were indorsed by Howard Cole, as follows: ‘‘Commercial Casualty In- 
surance Company, by Howard Cole, Manager.’’ On such indorsements, 
the defendant bank paid the checks and charged the same to plaintiff’s 
account. 

The cause was tried to a jury. At the close of the whole case the 
court directed a verdict for the defendant. Judgment was given ac- 
cordingly, and plaintiff appeals. 

Plaintiff assigns error here upon the action of the court in directing 
a verdict for defendant. 

All of the evidence in the case concedes that Howard Cole was the 
resident agent of the Commercial Casualty Insurance Company, author- 
ized and empowered to solicit insurance, collect the premiums thereon 
and deliver the policies issued by the company. He was authorized to 
collect the premiums in cash, or by means of checks made payable to 
himself, or checks made payable to the company. He had no express 
authority, however, to indorse checks made payable to the company. 
It was his duty to remit the premiums to the company, but was allowed 
to deduct his commissions therefrom. 

In Indemnity Mutual Marine Assurance Co. v. Powell & O’Rourke 
Grain Co., 216 Mo. App. 673, 271 S. W. 538, 539, this court held that 
where an insurance company’s agent, authorized to receive checks made 
payable to the company in payment of premiums, received such checks 
and obtained the money on them, the fact that he wrongfully indorsed 
the checks did not destroy the effect of the checks as payment by the 
insured, even though the agent failed to account to the company for the 
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money. In that case the court quoted, with approval, from Burnstein 
v. Sullivan, 134 App. Div. 625, 119 N. Y. S. 317, 319, as follows: 
‘‘Where a debtor delivers his check to the creditor or his agent duly 
authorized to receive it, and has funds in the bank to meet the check, 
the transaction as between the debtor and the creditor should be treated 
as a payment precisely as though cash had been paid, even though the 
agent forges an indorsement and steals the money.”’ 

The court further quoted, with approval, from Morrison v. Chap- 
man, 155 App. Div. 509, 140 N. Y. S. 700, as follows: 

**It is no answer to plaintiff’s claim to say that Cooper had no au- 
thority to indorse defendants’ name upon the checks, and that his act 
in doing so was without his actual or apparent authority. If money 
had been paid to him, and he had stolen the money, that act would still 
have been without the scope of his authority, and still the loss would 
have fallen upon defendants and not upon the plaintiff. ‘The principal 
cannot so easily evade liability for the acts of his agent.’ Birkett v. 
Postal Telegraph Cable Co., 107 App. Div. 115, 117, 94 N. Y. S. 918, 
affirmed 186 N. Y. 591, 79 N. E: 1101. 

‘‘The underlying principle, which is well settled, is that, having put 
Cooper in a position to perpetrate the wrong, the defendants, and not 
plaintiff, must suffer the loss. Wilmerding v. Postal-Telegraph Cable 
Co., 118 App. Div. 685, 103 N. Y. S. 594; affirmed 192 N. Y. 580, 85 
N. E. 1118; Birkett v. Postal-Telegraph Cable Co., supra.’’ 


Again the court quoted, with approval, from Sage v. Burton, 84 
Hun, 267, 32 N. Y. S. 1122, as follows: . 


‘The plaintiffs having authorized the agent to receive the check, 
and thus removing it beyond the control of the defendant, took, as be- 
tween them and the defendant, the risk of the acts of their own agent; 
all the risk that the defendant took in the matter was that of establish- 
ing that the agent had power and authority to take the check in settle- 
ment, and that the drawer had funds in the bank with which to pay it 
on presentment. He did not even take the risk of a forged indorsement. 
That, probably, was the risk of the bank. 

‘‘The jury under the charge of the court have, we think, found, 
upon sufficient evidence, that the agent in this matter was authorized 
by the principal to receive this check, and that, coupled with its finding 
of payment of the check, operated to discharge the defendant from 
liability. Carroll v. Sweet, 128 N. Y. 22 [27 N. E. 763, 13 L. R. A. 43]. 

‘Tf it be held that Abbott in this transaction was not the alter ego 
of the plaintiffs, and had no authority to indorse this check, yet, if he 
was authorized by the plaintiffs to receive this check from the defend- 
ant, any misappropriation of its proceeds by him is at the risk of the 
party who set him in motion and put it in his power to perpetrate the 
wrong; such party must suffer rather than the party who is in no wise 
accountable for, and has no control of the perpetration of the wrong.’’ 


After thus quoting from these cases, and citing another case to the 
same effect (McFadden v. Follrath, 114 Minn. 85, 130 N. W. 542, 37 
L. R. A. [N. S.] 201), the court said: ‘‘ We think the rule stated in the 
above cases is sound and should be applied to this case. We have been 
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cited to no authority laying down a contrary rule, nor have we been 
able to find one.’’ 

That case is necessarily controlling here. So that, though it should 
be conceded that Cole was without authority to indorse the checks, still 
his forgery of the indorsements and receipt of the money thereon, not- 
withstanding he converted the money to his own use, had precisely the 
same effect, as between plaintiff and the insurance company, as though 
Cole had paid the money received to the insurance company, or the 
insurance company had itself indorsed the checks and received the 
money on it. The transaction amounted to payment of the premiums 
due from plaintiff to the insurance company on its policies. It extin- 
guished the plaintiff’s indebtedness as effectually as a direct payment 
to the company would have done. 

Graham vy. United States Savings Institution, 46 Mo. 186, and other 
eases like it, cited and relied on by plaintiff, are not in point here. The 
case here is not, like the Graham Case, an action by the payee of checks 
against the bank on which the checks were drawn to recover for the 
wrongful payment by the bank of the checks on unauthorized indorse- 
ments by the payee’s agent. 

Under the undisputed facts in this case, we think the court was 
right in directing a verdict for the defendant. 

The Commissioner recommends that the judgment of the circuit 
court be affirmed. 


PER CURIAM.—tThe foregoing opinion of Sutton, C., is adopted 
as the opinion of the court. 
The judgment of the circuit court is accordingly affirmed. 


COMPUTING MATURITY OF NOTE 


E. E. Rivet & Sons v. Durand, Supreme Court of Rhode Island, 163 
Atl. Rep. 476 


Where, under the statute, pertinent to the matter, a promissory 
note matures on June 6th, a notation in the margin ‘‘Due June 7”’ 
should be ignored in determining whether the note was protested 
and notice of dishonor given within proper time. 

The note here involved was dated March 6, 1930, and was due 
three months after date. It bore this marginal notation ‘‘Due June 
7, 1930.’’ According to the Rhode Island statute (Gen. L. 1923, C. 
227, § 92), the note matured on June 6. The note was protested 
and notice of dishonor was sent to the defendant, an accommodation 


NOTH—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§767, 1252. 
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indorser, on June 9. As June 7 fell on a Saturday, this would have 
been a timely notice and protest if the note had matured on June 7. 
But, since under the statute the note matured on the 6th, the protest 
and notice were not in time and the defendant was discharged from 
liability. 


Action by E. E. Rivet & Sons against Eugene Durand. Directed 
verdict for plaintiff, and defendant brings exceptions. 

Exceptions sustained, with leave to plaintiff to show cause why the 
ease should not be remitted to the superior court with instructions to 
enter judgment for defendant. 

John R. Higgins and Morris Yaraus, both of Woonsocket, for plain- 
tiff. 

Israel Rabinovitz, of Woonsocket, for defendant. 


MURDOCK, J.—In this action in assumpsit the plaintiff seeks to 
recover from the defendant as accommodation indorser on a promissory 
note dated March 6, 1930, and payable to the order of the plaintiff three 
months after its date. On the lower margin of the note, to the left of 
the maker’s signature and in line therewith, is the following: ‘‘Due 
June 7, 1930.’’ The note including the marginal notation was typed by 
plaintiff’s stenographer and was in its present form when indorsed by 


the defendant. It was protested for nonpayment June 9, 1930, and 
notice of dishonor was sent to the defendant by mail on the same day. 
As June 7, 1930, fell on a Saturday, the notice was sufficient to hold 
the defendant as indorser if June 7th is taken as the due date. 

The trial justice in the superior court ruled that the note fell due 
June 7th and directed a verdict for the plaintiff. The case is here on 
defendant’s exceptions to this ruling. 

According to the terms of the note it fell due June 6, 1930, and the 
question to be determined is whether the time of payment as expressed 
in the body of the note is modified by the marginal notation so as to 
make it fall due June 7th. 

It is a general rule of construction that every clause of a written 
instrument should be considered and effect be given, if possible, to each. 
But here are two repugnant provisions and it is impossible to reconcile 
them. A negotiable instrument is a formal document, and certainty as 
to time of payment is necessary to preserve its chief characteristic, that 
of negotiability. The parties to such an instrument may modify its 
terms by agreement and in some instances may do so without destroying 
its negotiability. Heywood v..Perrin, 10 Pick. (Mass.) 228, 20 Am. 
Dee. 518, in which ease it was held that a note payable on demand was 
converted into a time note by a notation that one-half was payable in 
twelve months and one-half in twenty-four months. And a promissory 
note may be modified by a reference thereon to a collateral agreement. 
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Wilson v. Tucker, 10 R. I. 578; Norton on Bills & Notes, 107. In this 
class of cases there was clear evidence of an intention of the parties to 
modify the terms as expressed in the body of the note. In the instant 
ease there was no such evidence. 

It is apparent that the notation, ‘‘Due June 7, 1930,’’ was placed 
there either through an error in computation or through ignorance of 
the statute (Gen. Laws 1923, ¢. 227, § 92) which made the note fall due 
June 6th. There is not the slightest evidence that the parties intended 
to make the note other than a note payable three months after its date. 
When a marginal notation, which does not purport to be a collateral 
agreement but only a restatement of the amount or date of the note, 
is in conflict with the terms in the main body thereof, it will be dis- 
regarded as being not a part of the note. Smith v. Smith, 1 R. I. 398, 
53 Am. Dec. 652; Way v. Batchelder, 129 Mass. 361; Fisk v. McNeal, 
23 Neb. 726, 37 N. W. 616, 8 Am. St. Rep. 162; Dark v. Middlebrook 
(Tex. Civ. App.) 45 S. W. 963; Norton on Bills & Notes, 108. 

Accordingly, the note in question fell due June 6th, and, as protest 
was not made and notice of dishonor given in due time, defendant’s 
exceptions are sustained. 

The plaintiff may appear before this court on January 11, 1933, and 
show cause, if any he has, why the case should not be remitted to the 
superior court with instructions to enter judgment for the defendant. 


BANK HOLDING DRAFT ISSUED BY FAILED 
BANK A PREFERRED CREDITOR 


Valley State Bank of Harlingen, Tex. v. Taylor, Bank Commissioner, 
Supreme Court of Arkansas, 53 S. W. Rep. (2d) 991 


A eollecting bank which forwards checks direct to the drawee 
bank ‘‘for collection and return’’ and, upon receiving drafts in 
remittance, permits the depositor of the checks to draw the amount, 
will be a preferred creditor of the bank issuing the drafts upon the 
failure of that bank before the drafts can be collected. 

The court indicates that, while this decision may be contrary to 
the weight of authority on this question, it represents the modern 
trend of the decisions. 













Proceedings by the Valley State Bank of Harlingen, Tex., for allow- 
ance of claim as prior or preferred against the assets of the American 
Exchange Trust Company, being administered by W. E. Taylor, Bank 





NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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Commissioner. Decree disallowing the claim as a prior or preferred 
one and allowing it as a common claim, and claimant appeals. Reversed 
and remanded, with directions. 

H. L. Faulk, of Brownsvilie, Tex., and J. A. Comer and J. A. Wat- 
kins, both of Little Rock, for appellant. 

Sam Rorex, Nat Hughes, and Harry Meek, all of Little Rock, for 
appellee. 


SMITH, J.—A citizen of Texas, who had both a savings and a 
checking account with the American Exchange Trust Company in Little 
Rock, drew checks, payable to the Valley State Bank of Harlingen, Tex., 
against these deposits for the total amount thereof, and delivered these 
checks for collection to the Valley State Bank. The checks were sent by 
the Texas bank direct to the American Exchange Trust Company, ac- 
companied by a notation: ‘‘For collection and return.’’ The drawee 
bank (American Exchange Trust Company) accepted the checks and 
remitted to the Texas bank in payment thereof its drafts on a Dallas, 
Tex., bank, with which it had deposits in excess of the drafts. Upon 
receipt of these drafts on the Dallas bank, the Valley State Bank paid 
the amount of one of the drafts to the original drawer, the Texas citizen, 
and gave her credit upon its books for the amount of the other draft 
upon the assumption that the exchange on the Dallas bank would be 
paid. But, upon presenting to the Dallas bank the drafts drawn upon 
it by the American Exchange Trust Company, payment was refused by 
the Dallas bank for the reason that the Dallas bank had information 
that the American Exchange Trust Company had closed its doors. 

The checks drawn by the Texas citizen on the American Exchange 
Trust Company were dated November 10 and 12, 1930, and were re- 
ceived by the American Exchange Trust Company through the mail at 
its banking house in Little Rock on November 14, 1930, and on that day 
the exchange on Dallas was remitted to the Valley State Bank and re- 
ceived by the latter on November 17, 1930, and disposed of as above 
stated. The American Exchange Trust Company became insolvent and 
closed its doors on November 17, 1930, of which fact the Dallas bank 
was advised, and for that reason it refused payment of the drafts drawn 
on it by the American Exchange Trust Company, although it had on 
hand funds belonging to the American Exchange Trust Company in 
excess of the drafts. 

The assets of the American Exchange Trust Company have been 
taken over and are being wound up by the state bank commissioner, 
with whom the Valley State Bank filed its claim for allowance as a prior 
or preferred one. The court below disallowed the claim as a prior or 
preferred one, but did allow it as a common claim, and this appeal is 
from that decree. The question for decision is therefore whether, under 
the facts stated, the Valley State Bank, as the holder and owner of the 
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remittance drafts, is a preferred creditor of the American Exchange 
Trust Company. 

The answer to this question, and the one which accords with the 
previous holdings of this court, appears in the 1931 edition of Michie 

on Banks and Banking, vol. 3, page 321, where it is said: ‘‘ Although 
probably contrary to the weight of authority, the modern trend of deci- 
sions seems to support the rule that where paper is sent for collection 
and remittance, the collecting bank as agent of the sender holds the 
amount collected in trust so as to give a right of preference therefor 
upon its insolvency; and this is true even though the collecting bank 
collects the paper by charging it against the account of the individual 
drawer and issues its draft on another bank in favor of the sender for 
the amount.’’ 

In the case of Rainwater v. Federal Reserve Bank of St. Louis, 172 
Ark. 631, 290 8. W. 69, it was held (to quote a headnote) that the 
‘Claim of the Federal Reserve Bank against bank commissioner, in 
charge of bank which made collections for claimant and had funds suffi- 
cient to honor drafts sent as remittance of collections, which were not 
paid owing to closing of bank, held preferred claim, since collecting 
bank was claimant’s agent, and held money collected in trust.’’ 

In reaching this conclusion, we recognized and stated in the Rain- 
water Case, supra, that the authorities were not harmonious, but we 
there followed our own earlier case of Darragh Co. v. Goodman, 124 
Ark, 532, 187 8S. W. 673, which had announced the controlling principle 

The annotated cases of Bank of Poplar Bluff v. Millspaugh, 313 Mo. 
412, 281 S. W. 733, 47 A. L. R. 754, and Shull v. Beasley, 149 Okl. 106, 
299 P. 149, 77 A. L. R. 465, collect the leading cases on the subject and 
reflect the conflicting views of the courts. 

Counsel for appellee bank commissioner endeavors to distinguish 
the Rainwater Case, supra, from the instant case, by pointing out that 
in the Rainwater Case the remittance check transmitted the collection 
pursuant to a permanent arrangement existing between the banks. But 
this distinction is not of controlling importance. The remittance in 
the instant case was made pursuant to a custom, so uniform and well 
established among banks, as to be as binding as a permanent arrange- 
ment; in fact, the banking custom, pursuant to which remittance was 
made, was, in effect, a permanent arrangement, because it conformed 
to a custom among banks so general and well known and so long estab- 
lished that parties will be presumed to have contracted with reference 
thereto. ; 

We find nothing in the provisions of Act No. 107 of the Acts of 1927 
(page 297), leading to a different conclusion. This act deals with and 
makes classification of the creditors of insolvent banks which have been 
taken over by the state bank commissioner. 

In the recent case of Taylor v. Union Trust Company, 185 Ark. 128, 
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46 S. W. (2d) 18, 20, the facts were as follows. On Saturday, Novem- 
ber 15, 1930, the Union Trust Company delivered to the American Ex- 
change Trust Company certain drafts with bills of lading attached, of 
which it was the owner, for collection and remittance, and received in 
payment therefor a check drawn by the American Exchange Trust 
Company upon itself for the amount of the drafts, which check was de- 
livered to the messenger of the Union Trust Company. Before the 
check could be presented for payment on the following Monday, Novem- 
ber 17, the American Exchange Trust Company closed its doors; but 
the chancery court held that the check was a preferred claim under the 
act of 1927, supra. In affirming that holding, it was there said: 


‘‘The proceeds of the collection were never the property of the col- 
lecting bank. It only held the same in trust for the appellee, and the 
check delivered to the messenger of the appellee was nothing more than 
the symbol of the cash so held, issued according to the custom of banks 
and accepted, not in lieu of the money, but only as a token of it and by 
a presentation of which the cash might be obtained. In other words, 
it was the vehicle of the transfer of the cash spoken of in subdivision 7, 
supra, as ‘a remittance of the said bank,’ and as it represented the pro- 
ceeds of a collection made by the collecting bank by charging the differ- 
ent items collected against the accounts of the depositors, drawees of 
the drafts, it created a preferred claim, although the transaction did not 
increase its cash assets, because the drafts with the documents attached 
had been surrendered to the drawees upon their collection, and there- 
fore could not be restored to the appellee and it be placed in the same 
condition with respect thereto as it had been before. As stated by the 
appellee, it is just this state of case where the security could not be 
restored that the Legislature gives as a substituted security a prefer- 
ence in the assets of the insolvent institution. 

‘‘The conclusion reached finds support in the recent cases of Taylor 
v. Corning Bank & Trust Co., 183 Ark. 757, 38 S. W. (2d) 557, and 
Taylor v. Dermott Grocery & Commission Co., 185 Ark. 7, 45 S. W. 
(2d) 23, and the case of Taylor v. First National Bank of DeQueen, 
supra [184 Ark. 947, 43 S. W. (2d) 1078].’’ 


We conclude, therefore, that the chancellor erred in refusing to 
allow the claim of the Valley State Bank as a preferred claim, and that 
decree is reversed, and the cause is remanded, with directions to so 
allow and class it. 





TRUST DEPARTMENT DECISIONS 


Decisions Relating to the Functions of the 
Trust Department 


RIGHTS OF BENEFICIARY OF SPENDTHRIFT 
TRUST 


In re Edward’s Estate, Supreme Court of California, 17 Pac. 
Rep. (2d) 116 


A testator created a spendthrift trust in his will for each of his 
three sons, the will providing that ‘‘each and all of such payments 
be made for the sole and separate uses of the beneficiaries, and the 
same not to be deemed or held liable in any possible event for the 
debts, control or engagements of such beneficiaries, or any other 
person.’’ 

Each son became indebted to the testator on notes given sub- 
sequent to the execution of the will and, after the testator’s death, his 
executor reduced these notes to judgments. It was held that the 
executor could not set off the amounts of the judgments against the 
amounts payable to the sons under the provisions of the will. 

A spendthrift trust is defined as a trust created for the purpose 
of providing a fund for the maintenance of another and securing it 
against his own improvidence or incapacity by providing that it 
may not be subjected to the payment of the beneficiary’s debts. 


First accounting and report of the County National Bank & Trust 
Company, as trustee, of trust created by will of Alfred Edwards, de- 
ceased. From an order disallowing objections to trustee’s account, 
John B. Edwards and others appeal. Reversed, with directions. 

For prior opinion, see 11 P. (2d) 678. 

Newby & Newby, of Los Angeles (Nathan Newby, of Los Angeles, 
of counsel), for appellants Richmond A. Edwards and John B. Edwards. 

Raymond R. Hails, of Los Angeles (Dee Holder, of Los Angeles, of 
counsel), for appellant Alfred R. Edwards. 

Heaney, Price & Postel, of Santa Barbara (Norman W. Ambrose, of 
Santa Barbara, of counsel), for respondent County National Bank & 
Trust Company. 

Griffith & Thornburgh, of Santa Barbara (Bruce Wallace, of Los 
Angeles, of counsel), for respondent Elizabeth E. Jones. 

Dryer, Castle & Richards, substituted for J. E. Rodgers, all of Los 
Angeles, and A. F. Bray, of Martinez (Bruce Wallace, of Los Angeles, 
of counsel), for respondent Mabel R. Edwards. 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §485. 
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PER CURIAM.—A hearing was granted in this case after decision 
by the District Court of Appeal, Second Appellate District, Division 2. 
Upon further consideration, we are satisfied that the opinion of Mr. 
Justice pro tem. Fricke correctly determines the issues, and we hereby 
adopt it as the opinion of this court. It reads as follows: 

The deceased died in 1926, leaving a will providing that the residue 
of his entire estate should go to Commercial Trust & Savings Bank of 
Santa Barbara, Cal., in trust, the income to be paid as follows: ‘‘One- 
half part thereof to my wife, Mabel R. Edwards, for and during the 
term of her natural life; one-eighth part thereof to my son, Alfred R. 
Edwards; one-eighth part thereof to my daughter, Elizabeth Edwards 
Ryon ; one-eighth part thereof to my son, John B. Edwards; one-eighth 
part thereof to my son, Richmond A. Edwards, during their respective 
lives. Each and all of such payments are made for the sole and separate 
uses of the beneficiaries, and the same are not to be deemed or held in 
any possible event for the debts, control or engagements of such bene- 
ficiaries, or any other person, and are to be free from the control of 
any husband, and are not to be subject to any transfer, mortgage, 
pledge or assignment by them or either or any of them.’’ The will was 


admitted to probate February 1, 1930, and the estate distributed to 
Security First National Bank as trustee of the trust aforesaid. On 
May 16, 1930, this trustee resigned and was discharged by the court, and 


County National Bank & Trust Company was appointed successor 
trustee and received the trust estate. It further appears that, subse- 
quent to the execution of the will, John B. Edwards became indebted 
to the decedent on a promissory note, which was reduced to a judgment 
in the amount of $4,302.30 by the executor. Similarly the executor re- 
covered a judgment against Richmond A. Edwards for $4,770.25 on a 
note given by him to the deceased subsequent to the date of the will. 
Alfred R. Edwards also had given a note to the deceased subsequent to 
the will, and decedent had also indorsed certain notes for the benefit of 
Alfred R. Edwards, which were paid by the estate. The foregoing 
transactions were reduced to a judgment against Alfred R. Edwards in 
the amount of $17,996.36, in an action by the executor. 

The parties to this action agree that the above-quoted provision of 
the will created what is commonly known as a ‘‘spendthrift trust.’’ 
The question raised on this appeal is whether the trustee had the right 
to withhold payments due under the trust to John B. Edwards, Rich- 
mond A. Edwards, and Alfred R. Edwards, and apply the same toward 
the payment of the respective judgments. The appeal is from the order 
of the trial court, following a hearing of the first account and report of 
the County National Bank & Trust Company, as trustee, and the ob- 
jections thereto, by which order such offsets or retainer are authorized 
and approved. The trial court also found the trust to be one for the 
maintenance of the widow and four children. 
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The cases cited in the briefs of respondents recognizing the general 
right of an executor or trustee to set off a debt owing by the beneficiary 
of an estate against the distributive share of such beneficiary are not 
analogous to or determinative of the case before us, which involves the 
additional factor that the payments under the trust ‘‘are for the sole 
and separate uses of the beneficiaries, and the same are not to be deemed 
or held liable in any possible event for the debts, control or engage- 
ments of such beneficiaries.’’? As to the authorities cited to the effect 
that debts of the beneficiary can be offset against his distributive share 
even though barred by the statute of limitations, they are inapplicable, 
for the further reason that they are contrary to the rule laid down in 
this state. Estate of Schaeffer, 53 Cal. App. 493, 495, 200 P. 508. 
See, also, Estate of Cates, 195 Cal. 319, 232 P. 972; In re Clary’s Estate, 
71 Cal. App. 22, 234 P. 851. 

Spendthrift trusts are recognized and held valid in this state. Sey- 
mour v. MeAvoy, 121 Cal. 488, 442, 53 P. 946, 41 L. R. A. 544; MeColgan 
v. Walter Magee, Inc., 172 Cal. 182, 186, 155 P. 995, Ann. Cas. 1917D, 
1050. There remains, therefore, only the question of interpretation of 
the above-quoted provision of the will. It is difficult to see how the 
language ‘‘each and all of such payments . . . are not to be deemed 
or held liable in any possible event for the debts, control or engage- 
ments of such beneficiaries’? could have been made more positive or more 


inclusive. No room is left which will permit the reading into this pro- 


ce 


vision of the words ‘‘except debts due to me”’ or their equivalent, and 
to sustain the contention of respondents the clause would have to be 
construed as though it contained such an exception. Furthermore, the 
provision is apparently one for the maintenance of decedent’s wife and 
children, and it appears to have been the intent of the testator to pro- 
vide a sum for the support of each of his children without offset or 
retainer in any possible event. When the testator consented to his sons 
becoming indebted to him he did so in the light and knowledge of his 
testamentary provision that their distributive shares under the trust 
for which he had made provision in his will would not be subject to 
being diminished by reason of their debts ‘‘in any possible event,’’ and 
the additional fact that after the note transactions above referred to no 
change was made in his will further indicates the intent of the testator 
that there be no exception to the exemption of the distributive shares 
from any reduction by reason of any indebtedness. The question in- 
volved in this appeal appears to have come before an appellate court in 
only one instance, the case of Matter of Temple, 36 Misc. Rep. 620, 74 
N. Y. 8S. 479, 480. In that case the testatrix left a trust fund of $3,000 
to a beneficiary who was indebted to her in the sum of $1,363.90, and 
the provision against set-off or retainer was ‘‘without being subject in 
any degree to the intervention or order of any creditor’’ of the bene- 
ficiary of the spendthrift trust created by the will, language which the 
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court declares ‘‘not only makes her intention more unmistakable, but, 
in effect, it declares that the income of said $3,000 shall be beyond and 
above the reach of her estate as a creditor of the beneficiary.’’ The 
will before us evidences a similar intent on the part of the testator. 
The order appealed from is reversed, and the trial court is directed 
to make new findings and a new order in accordance with the opinion 
herein expressed. 











LIABILITY OF FAILED NATIONAL BANK 
GUARDIAN FOR INTEREST 






Fidelity & Deposit Co. of Maryland v. Deposit Guaranty Bank & Trust 
Co., Supreme Court of Mississippi, 144 So. Rep. 700 












A national bank, acting as guardian, is subject to state laws 
regulating guardian and ward. Where such bank fails and it ap- 
pears that it has treated guardianship funds as an ordinary deposit, 
it will be liable for 8 per cent. interest on the funds up to the time 
of the failure, under § 1885, Miss. Code 1930, which claim should be 
paid pro rata with other unsecured creditors and depositors. 













Suit by the Deposit Guaranty Bank & Trust Company, guardian, 
against Fidelity & Deposit Company of Maryland and others. From 
the decree, defendant named appeals. Reversed and remanded. 
Watkins, Watkins & Eager, of Jackson, for appellant. 
Fulton Thompson and R. H. & J. H. Thompson, all of Jackson, for 
appellees. 












ANDERSON, J.—Appellee Deposit Guaranty Bank & Trust Com- 
pany filed its bill in the chancery court of Hinds County against the 
First National Bank of Jackson, and J. R. Stevens, receiver of that 
bank, and appellant Fidelity & Deposit Company of Maryland as surety 
on two guardians’ bonds executed by that bank as guardian for Mans- 
field Dendy and Estella Dendy, minors, to recover 8 per cent. interest 
on the funds in the custody of said bank as such guardian from the time 
they were receiyed by the guardian. Appellant answered and made its 
answer a cross-bill praying that, if the court should find any liability on 
the part of the First National Bank and appellant as such surety, it 
render a decree against J. R. Stevens, receiver of the First National 
Bank, for the amount due. The cause was heard on amended bill, an- 
swer of the defendants, except the First National Bank, and a cross- 


NOTE) — For similar decisions see Banking Law Journal Digest (Fourth 
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bill of appellant, and proofs, resulting in a decree against appellant as 
surety for the interest, as prayed for, and dismissing the amended bill as 
to Stevens, the receiver of the First National Bank, and also the cross- 
bill of appellant, and adjudging that the right of subrogation was given 
appellant after the depositors of the First National Bank were paid in 
full to the extent of such sums as should be paid by appellant under 
the decree ‘‘as against the First National Bank of Jackson, Mississippi.’’ 
From that decree, appellant prosecutes this appeal. 

The material facts of this case are undisputed. On the 23d day of 
March, 1927, the First National Bank of Jackson was appointed and 
qualified as guardian of Estella Dendy and Mansfield Dendy, minors. 
On July 1, 1927, there was turned over to the guardian for each of its 
wards approximately $600. The First National Bank did not invest 
these funds, but treated them as ordinary deposits. On January 19, 
1931, the bank suspended business on account of its insolvency, and soon 
thereafter went into the hands of the Comptroller of the Currency for 
liquidation. J. R. Stevens, one of the defendants, was appointed re- 
ceiver. On September 1, 1931, about nine months after the bank had 
closed, the receiver filed a final account in the chancery court of Hinds 
County of each of said guardianships, and prayed to be relieved from 
the trust, and for the appointment of another guardian. On the same 
day his final account was presented, the chancery court entered a decree 
appointing appellee Deposit Guaranty Bank & Trust Company of Jack- 
son as guardian of each of said minors. Subsequently there was paid 
over by the receiver of the First National Bank to the guardian ap- 
proximately $500 for each of said minors, which represented the balance 
of the principal standing to the credit of each of said minors on the 
books of the First National Bank. 

The court held that the First National Bank, as guardian, and ap- 
pellant, as its surety, were liable for interest on the funds of the wards 
at the rate of 8 per cent. per annum up to the time the receiver turned 
over the principal to appellee Deposit Guaranty Bank & Trust Com- 
pany, its suecessor in the guardianship, and gave the right of subroga- 
tion to appellant as such surety against the funds of the First National 
Bank ‘‘after the deposits of the First National Bank are paid in full to 
the extent of such sums as are paid By said surety company under this 
decree, as against the First National Bank of Jackson, Mississippi.”’ 

Appellant’s contention is that the First National Bank as such 
guardian was liable for interest on the funds of its wards at the rate of 
8 per cent. per annum from the time they were received by it until the 
bank closed, and that the claim therefor is in the same category and en- 
titled to the same dignity as the claims of the other unsecured creditors 
and depositors of said bank, and in the administration of the affairs of 
the bank should be paid by the receiver pro rata along with such claims, 
and that appellant as such surety is entitled to maintain its cross-bill 
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establishing that right in order to protect its interest as surety for the 
custodian. 

Section 1885, Code of 1930, provides that in case any guardian fails 
to report to the court the fact that he has money of his ward not needed 
or allowed to be used in current expenditures, and to ask the order of 
the court as to the disposition of such money, he shall be charged with 
interest on the same at the rate of 8 per cent. per annum during the 
time of failure. It is unquestioned that the First National Bank as 
guardian for these wards failed to comply with that statute. 

Under paragraph (k), title 12, U. S. Code Annotated, § 248, author- 
ity is granted to national bank associations to act as guardian as well 
as in other trust relations set out in the statute. It is not so expressly 
provided, but the statute by its plain purpose makes national banks ex- 
ercising the trusts enumerated in the statute subject to the laws of the 
state in which they are located governing such trust relations. Clearly 
under the laws of this state a state bank, or an individual, or a trust 
company, acting as guardian for these minors, having failed to comply 
with section 1885, Code of 1930, would be liable for 8 per cent. interest 
per annum on the trust funds. We are of opinion that for the same 
reason the First National Bank is liable, but only up to the time it 
closed and went into the hands of a receiver, and that this liability is of 
equal right and dignity as the claims of the other unsecured creditors 
and depositors of the bank. 

The distribution of the assets of an insolvent national banking asso- 
ciation is governed by United States Revised Statutes § 5236, section 
194, title 12, U. S. Code Annotated, which provides as follows: ‘‘From 
time to time, after full provision has been first made for refunding to 
the United States any deficiency in redeeming the notes of such asso- 
ciation, the comptroller shall make a ratable dividend of the money so 
paid over to him by such receiver on all such claims as may have been 
proved to his satisfaction or adjudicated in a court of competent juris- 
diction, and, as the proceeds of the assets of such association are paid 
over to him, shall make further dividends on all claims previously 
proved or adjudecated; and the remainder of the proceeds, if any, shall 
be paid over to the shareholders of such association, or their legal repre- 
sentatives, in proportion to the stock by them respectively held.’’ 

In the case of White v. Knox, 111 U. 8. 784, 4 S. Ct. 686, 28 L. Ed. 
603, the Supreme Court of the United States held that when a national 
bank fails, its business is at an end as a going concern, and no new debt 
can be created after its failure, and that the receiver of such a bank is 
liable for interest up to the date of suspension, but not after. In 
American National Bank v. Williams (C. C. A.) 101 F. 948, 947, the 
court held that in an action against a receiver of an insolvent national 
bank to establish a claim which had been declined, the debts of the bank 
should be liquidated by the receiver ‘‘as of the date when insolvency 
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supervenes,’’ and the amount of all debts were to be computed as of 


that date, but that interest should not be allowed against the receiver 
subsequent to its suspension. 

The record in this case does not show that appellant as surety has 
paid this interest to the present guardian, Deposit Guaranty Bank & 
Trust Company. Stevens, the receiver of the First National Bank, con- 
tends that for that reason, under the law, the appellant is not entitled 
to subrogation, and to sustain that position relies on the general rule 
that a surety is not entitled to subrogation until the whole debt is paid; 
that the right of subrogation does not arise in favor of a surety until he 
has actually paid the debt in full for which he is liable as surety—cit- 
ing, Sheldon on Subrogaton (2d Ed.) par. 127, and numerous other 
authorities to the same effect. Appellant concedes that to be the general 
rule, but contends that it has no application to the particular facts of 
this case. Appellant invokes the well-established principle that the 
relationship of debtor and creditor exists between the principal and 
surety from the time the contract of indebtedness was entered into, and 
that if the principal becomes insolvent after the debt is due and before 
it is paid the surety has an immediate equity to compel the principal, 
or his legal representative, to pay the liability. The principle is stated 
thus in 21 R. C. L. p. 1115, § 151: ‘‘If a principal becomes insolvent 
after the debt is due and before it is paid, his surety has an immediate 
equity against him and actual payment need not be made by the surety 
to enable him to sustain an action to compel payment of the debt out of 
his principal’s assets.’’ The doctrine in such ease rests upon the right 
as between principal and surety that the surety is entitled to be pro- 
tected by his principal. 50 C. J. p. 244. 

Canton Exchange Bank v. Yazoo County, 144 Miss. 579, 109 So. 1, 
is somewhat illustrative of the principle. The court in that case held 
the right acquired by a surety company to a fund retained by a county 
until completion of the contract arose under equitable subrogation 
which originated on the day of the execution of the bond by the con- 
tractor. 

We think appellant’s contention is sound, and the result is that the 
present guardian, the Deposit Guaranty Bank & Trust Company, has a 
valid claim against the receiver of the First National Bank for interest 
on these funds from the time they were received by the latter bank until 
it suspended business, which claim is to be paid pro rata with all the 
other unsecured creditors and depositors of the bank; depositors having 
no preference over other general creditors of the bank. In order to 
reach this result, we are unable to see why it was necessary to make the 
First National Bank a party to this cause; the receiver being the repre- 
sentative of all parties and interest. 

Reversed and remanded. 


SAVINGS BANK DECISIONS 
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SAVINGS ACCOUNT IN NAMES OF MAN AND 
WIFE 


Massey v. Cullen, New York Supreme Court, 260 N. Y. Supp. 120 


Where a man gives money to his wife to open a savings account 
in her name for his benefit and she opens the account in her name 
and later the funds are transferred to a new joint account in the 
name of the wife and her daughter, the daughter will be entitled to 
the deposit upon the death of the wife under § 249 of the New York 
Banking Law. 


Action by Thomas Massey against May Cullen and another. On 
motion of defendant named for judgment. Motion granted. 

See, also, 143 App. Div. 794, 257 N. Y. S. 578. 

Jeremiah A. O’Leary, of New York City, for the motion. 

Reiss & Reiss, of Brooklyn, opposed. 


CUFF, J.—Plaintiff sues his daughter and the bank to have money, 
on deposit in the bank in the name of the daughter, declared plaintiff’s. 
Plaintiff alleges that he gave that money to his wife to open a savings 
account in her name but for his benefit. She opened the account in her 
name. Later, she became ill and a new account in her and her daugh- 
ter’s name was opened and the money deposited. This was done for 
the convenience of the wife in making withdrawals. The wife has died 
and the daughter claims the money. The plaintiff never surrendered 
the pass book. Section 249, subdivision 3, of the Banking Law provides: 
‘When a deposit shall be made by any person in the names of such 
depositor and another person and in form to be paid to either or the 
survivor of them, such deposit and any additions thereto made by either 
of such persons after the making thereof, shall become the property of 
such persons as joint tenants, and the same together with all dividends 
thereon shall be held for the exclusive use of such persons and may be 
paid to either during the lifetime of both or to the survivor after the 
death of one of them, and such payment and the receipt or acquittance 
of the one to whom such payment is made shall be a valid and sufficient 
release and discharge to such savings bank for all payments made on 
account of such deposit prior to the receipt by such savings bank of 
notice in writing not to pay such deposit in accordance with the terms 
thereof. The making of the deposit in such form shall, in the absence 
of fraud or undue influence, be conclusive evidence, in any action or 
proceeding to which either such savings bank or the surviving depositor 
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is a party, of the intention of both depositors to vest title to such de- 
posit and the additions thereto in such survivor.’’ The saving clauses 
in the last sentence are not available to plaintiff because he does not 
plead fraud or undue influence. In paragraph ‘‘Fifth’’ he alleges: 
‘‘That thereafter and on or about the 5th day of August, 1929, for the 
sole purpose of convenient withdrawals from the said account and in 
pursuance of arrangements between plaintiff and the said Katherine 
Massey, the aforesaid account was changed so that withdrawals there- 
from might be made by Mae Cullen, the daughter of the plaintiff and 
said Katherine Massey.’’ The statute establishes the relationship of 
joint tenants, where a depositor and another open a survivorship ac- 
count. His act, as stated in the fifth paragraph of his complaint, brings 
this case squarely within the law. There is a conclusive presumption in 
favor of joint tenancy on these facts. Marrow v. Moskowitz, 255 N. Y. 
219, 174 N. E. 460. The complaint is insufficient. This motion for 
judgment in favor of defendant Cullen is granted. 

Motion granted. 





































DEPOSIT BY WOMAN IN TRUST FOR HUSBAND 


Long Branch Banking Co. v. Winter, Court of Errors and Appeals of 
New Jersey, 163 Atl. Rep. 903 








Where a woman deposits money in a savings account in her name 
‘‘in trust for’’ her husband and delivers the passbook to him saying, 
‘*Here, this is yours, take it,’’ a ‘‘dry’’ or inactive trust is created 
and the husband is entitled to the deposit upon the wife’s death as 
against the executor of the wife’s will. In fact, in such cireum- 
stances, the husband can compel the payment of the deposit to him, 
as beneficiary of the trust, at any time after the opening of the 
account. 





Suit by the Long Branch Banking Company against William Winter 
and the Irving Trust Company as executor of the last will and testament 
of Lavinia A. Winter, deceased. From a decree for defendant first 
named, last named defendant appeals. Affirmed. 

Appeal from decree advised by Vice-Chancellor Bigelow. The facts 
are adequately set forth in the following conclusions filed by him: 


‘* William Winter, husband of Lavinia A. Winter, now deceased, and 
Irving Trust Company, as executor of her will, each claims to own a 
savings account in the Long Branch Banking Company standing in the 
name of ‘Lavinia A. Winter, in trust for William Winter.’ The ac- 
count was started in 1921. The day before it was opened, Mrs. Winter 
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happened to meet one of the officers of the bank and remarked that she 
was going to the bank the next day to open an account for her husband. 
The following day, she called with her husband and opened the account 
with a deposit of $646.80. When the passbook had been handed to her, 
she turned it over to her husband, saying, ‘Here, this is yours, take it.’ 
Some time later, Mrs. Winter told an intimate friend who lived next 
door, that she had given her husband a trust fund in the Long Branch 
Banking Company. From the time of the opening of the account until 
Mrs. Winter’s death in 1930, additional deposits were made in this ac- 
count on eleven different occasions, each time by Mr. Winter. I take it, 
however, that all the moneys so deposited belonged to Mrs. Winter, since 
Mr. Winter, in his statement of claim, does not allege that he deposited 
his own funds. There was only one withdrawal from this account, 
namely, in 1923, when $2,020 was drawn on a receipt signed ‘Lavinia 
A. Winter, in trust for William Winter.’ The money was paid by the 
teller to Mr. Winter and was by him immediately used to satisfy a mort- 
gage on property belonging to his wife. However, Mrs. Winter had, 
the year before, executed a will whereby she devised this property to 
her husband. This will became effective upon her death. At the time 
of Mrs. Winter’s death, the total amount in the account was over $17,000. 
Mrs. Winter’s estate, excluding this account, is valued at about $88,000. 

‘‘Mr. Winter has always retained possession of the passbook. Until 
1923, he kept it in his home in the bedroom occupied by himself and 
his wife. In 1923, he rented a safe deposit box in the name of himself 
and his wife, but Mrs. Winter never signed the safe deposit card at the 
bank, and so, according to the rules of the bank, did not have access to 
the box, although she could have had access if she had eared to sign the 
eard. In this box, Mr. Winter kept the passbook and other papers of 
value, some belonging to himself and some to his wife. 

‘‘Mr. Winter claims the fund on the theory that at the time of open- 
ing the account, Mrs. Winter made a presently effective gift to him of 
the original deposit and at the time of all subsequent deposits she made 
presently effective gifts of those deposits. In the alternative, Mr. Win- 
ter claims on the theory of a valid enforceable trust. 

‘‘In order to establish a gift inter vivos, these factors must appear : 
(1) A donative intent on the part of the donor; (2) an actual delivery 
of the subject-matter of the gift to the extent practicable or possible, 
considering the nature of the thing given; (3) the stripping of the donor 
of all ownership and dominion over the subject-matter of the gift to a 
like extent. Besson v. Stevens, 94 N. J. Eq. 549, 120 A. 640; Swayze 
v. Huntington, 82 N. J. Eq. 127, 87 A. 106; Taylor v. Coriell, 66 N. J. 
Eq. 262, 57 A. 810; Stevenson v. Earl, 65 N. J. Eq. 721, 55 A. 1091, 
1093, 103 Am. St. Rep. 790, 1 Am. Cas. 49. It seems clear to me that 
Mrs. Winter intended, from the time she opened this account, that her 
husband should have the sole beneficial interest in it. The donative 
intent is established. The requisite delivery was discussed by Chief 
Justice Beasley in Cook v. Lum, 55 N. J. Law, 373, 26 A. 803: ‘The 
rule does not require that the title of the donee should be formally per- 
feet, although in the earliest decisions this appears to have been in- 
dispensable, but now the law is otherwise settled. Thus the delivery 
with donative intention of non-negotiable notes or bonds affords an apt 
illustration of the rule in both of its aspects. Such gifts are admittedly 
valid, although the title of the donee is not ceremoniously perfect as it 
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wants the finishing touch of a written assignment; but the transaction 
is validated on the ground that it is possessed of the all-important 
quality of depriving the donor of all control over the property. After 
the delivery of such bond or note, the donor can exercise not a single 
act of ownership with respect to it. He cannot sue upon it, nor collect 
it, nor regain its possession. And it is this absolute abnegation of power 
that, in a legal point of view, makes the transaction enforceable.’ Vice- 
Chancellor Van Fleet in Corle v. Monkhouse, 50 N. J. Eq. 537, 25 A 
157, upheld a gift of a promissory note by simple delivery, the note 
having been made by a third party, payable to the donor. Vice- 
Chancellor Backes in Laing v. Durand, 84 N. J. Eq. 404, 93 A. 884, 
said that the delivery of a savings bank passbook, without more, with 
an intent to make a gift of the deposit, carries with it the fund. 

‘*The rules of the Long Branch Banking Company contained in the 
passbook required that the book be presented when money was either 
withdrawn or deposited. By delivering the book to her husband, Mrs. 
Winter stripped herself of all control over the fund. She could neither 
make additions nor withdrawals. It is true that Mr. Winter was not 
put in full control, since he could not draw the money without his wife’s 
signature; but this defect in his evidence of title concerned only the 
bank and did not prevent the delivery of the passbook from operating 
as a gift within the rule stated in the cases above cited. As between 
Mr. Winter and his wife, he became the sole owner of the fund. 

‘““The claim of Mr. Winter could also be sustained on the theory 
of a trust. Indeed, the creation of a voluntary trust is a gift of the 
beneficial or equitable title, and, as such, its validity depends on the 
principles governing gifts in general. There is this to be noted, how- 
ever: The donor, retaining legal title, may at law, as against others than 
the donee, retain dominion over the trust fund; but between the donor 
and donee, in equity, the former has no dominion except as stipulated 
in the declaration of trust; else the attempted creation of a trust fails. 

‘‘In the instant case, the words and acts of Mrs. Winter show an 
intent to strip herself of all beneficial interest in the fund. The ex- 
ecutor relies on Stevenson v. Earl, supra; Nicklas v. Parker, 69 N. J. 
Kq. 748, 61 A. 267, affirmed 71 N. J. Eq. 777, 71, A. 1135, 14 Ann. Cas. 
921; Jefferson Trust Co. v. Hoboken Trust Co., 107 N. J. Eq. 310, 152 
A. 374; Johnson v. Savings, ete., Co., 107 N. J. Eq. 547, 153 A. 382. 
But these cases are all distinguishable, in that in each of them the 
conduct of the parties was inconsistent with an intent to vest a present 
beneficial interest in the alleged cestuit que trust. 

‘Let there be a decree in favor of Mr. Winter.”’ 


Arthur T. Vanderbilt, of Newark, for appellant Irving Trust Co. 
J. Fisher Anderson, of Jersey City, for respondent Henry B. Brinley. 


PER CURIAM.—The learned Vice-Chancellor held that William 
Winter, now deceased, was entitled to the fund in dispute on either of 
two grounds, viz.: (a) As a completed gift; or (b) as a trust fund es- 
tablished for his benefit by his wife, she retaining the legal title thereto 
as trustee. 

We concur in the result reached by him, and conclude that the decree 
under review should be affirmed. To this end the second ground 
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adopted by the Vice-Chancellor is adequate, and we concur in his opinion 
in that regard, viz., that there was a valid enforceable trust in his favor. 
Necessarily it was an inactive or dry trust; the trustee retained no 
beneficial interest in the subject-matter and could have been compelled 
at any time by decree in equity to hand it over to the cestui que trust. 
Supreme Lodge v. Rutzler, 87 N. J. Eq. 342, 100 A. 189. That is the 
disposition of it made by the decree under review. 

This result makes it unnecessary to consider the other ground as- 
signed for the decree below, which for the reason just stated will be 
affirmed. 


SURVIVOR NOT ENTITLED TO JOINT DEPOSIT 


In re Fenelon’s Estate, New York Supreme Court, Appellate Division, 
261 N. Y. Supp. 246 


Where a savings deposit is made in two names, the question 
whether the survivor is entitled to the deposit is determined by the 
form of the passbook and not by the form in which the deposit is 
entered on the bank’s records under § 249 of the New York Banking 
Law which provides that the making of a deposit in two names ‘‘in 
form to be paid to either or the survivor’’ shall be conclusive evi- 
dence of the intention of both parties to vest title to the deposit in 
the survivor. 

In this case, the evidence showed that Bessie Fenelon deposited 
about $1,600 in the Albany Savings Bank. The passbook and the 
eredit slip were both indorsed ‘‘ Albany savings Bank in ace’t with 
Bessie Fenelon and Mrs. Elizabeth Yauck.’’ On the signature card 
and in the signature book was stamped the following: ‘‘A joint 
account with right of survivorship payable to either of the under- 
signed depositors or to the survivor, is hereby created and this bank 
notified accordingly.’’ Bessie Fenelon kept the passbook in her 
possession until the time of her death. Upon her death it was held 
that her estate and not the survivor, Mrs. Yauck, was entitled to 
the deposit. 


Proceedings in the matter of the judicial settlement of the account 
of John J. Fenelon, as administrator of the estate of Bessie Fenelon, 
deceased. From part of a decree determining that a deposit in the 
Albany Savings Bank was the property of the estate, Elizabeth Yauck 
appeals. Decree affirmed. 

Harry W. Williams, of Albany, for appellant. 

Charles E. Brennan, of Albany, for respondent administrator. 
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HINMAN, J.—Claimant appeals from a part of the Albany Sur- 
rogate’s decree upon settlement of the account of the administrator of 
the estate of Bessie Fenelon, deceased, which decided that a deposit of 
$1,599.14 in Albany Savings Bank in the names of decedent and claim- 
ant was the property of the estate rather than of claimant. 

Bessie Fenelon in her lifetime became the owner of a joint account 
in that bank as survivor of her sister. On February 20, 1931, Bessie 
Fenelon and Elizabeth Yauck went to the bank. Bessie Fenelon signed 
an order transferring the Bessie Fenelon account to ‘‘Bessie Fenelon 
and Elizabeth Yauck.’’ No words of survivorship were added. The 
bank clerk had both of them sign their names on a signature card and 
on a page of the signature book. The clerk made out a credit slip in 
the same names of ‘‘Bessie Fenelon and Elizabeth Yauck,’’ no words of 
survivorship being added to such slip. After the signature card and the 
page from the signature book had been signed by the two women, and 
in their presence, and as the documents were lying before them, the 
clerk stamped on both the signature card and the page from the signa- 
ture book the following: ‘‘A joint account with right of survivorship 
payable to either of the undersigned depositors or to the survivor, is 
hereby created and this bank notified accordingly.’’ This is in fine print 
and hard to read. If anything was said at the time, the clerk had no 
recollection of it. No such stamp as to joint account and survivorship 
was put on the order signed by Bessie Fenelon, transferring her old 
account to the new one and no such stamp was put on the credit slip. 
The credit slip was given to another bank clerk who made out the pass- 
book and he made out the passbook to conform exactly with the credit 
slip, as follows: ‘‘ Albany Savings Bank, in ace’t with Bessie Fenelon 
and Mrs. Elizabeth Yauck.’’ No words as to joint account and survivor- 
ship were stamped on the passbook, which was handed to Bessie Fenelon 
and who later used it several times to withdraw or deposit or to have 
interest written up. The passbook remained in the possession and 
control of Bessie Fenelon until her death. She died on May 3, 1931. 

Banking Law, § 249, subd. 3, provides as follows: ‘‘When a deposit 
shall be made by any person in the names of such depositor and an- 
other person and in form to be paid to either or the survivor of them, 
such deposit and any additions thereto made by either of such persons 
after the making thereof, shall become the property of such persons as 
joint tenants, and the same together with all dividends thereon shall be 
held for the exclusive use of such persons and may be paid to either 
during the lifetime of both or to the survivor after the death of one of 
them. . . . The making of the deposit in such form shall, in the 
absence of fraud or undue influence, be conclusive evidence, in any 
action or proceeding to which either such savings bank or the surviving 
depositor is a party, of the intention of both depositors to vest title to 
such deposit and the additions thereto in such survivor.’’ 
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If the form of the deposit as indicated on the bank records alone 
furnishes conclusive presumption, then arbitrarily, for no publi¢ pur- 
pose, without compensation and by no due process of law, an owner may 
be made to lose her property without her consent, and without her 
knowledge, because her passbook, the only record of the agreement placed 
in her hands or known to her, is not in form to comply with the statute. 
There is no proof that she selected the words used in the bank records 
or knew of them. It may be that she saw the clerk stamp something 
upon these bank records, but it may not be fairly inferred that she 
knew what words were stamped thereon. They were in fine print and 
the exhibits show that the stamping was not clear. The clerk has no 
recollection of any conversation that took place; Bessie Fenelon is dead, 
and the claimant cannot testify. So we do not know whether Bessie 
Fenelon had knowledge of the form of these bank records and con- 
sented to a deposit in that form. If the statute is to be interpreted to 
create a conclusive presumtion based on these records of the bank alone, 
the statute so construed is not valid. Matter of Buchanan’s Estate, 
184 App. Div. 237, 240, 171 N. Y. 8. 708. Section 249 of the Banking 
Law does not indicate what shall evidence the making of the deposit. 
It simply states in subdivision 3: ‘‘ When a deposit shall be made,’’ ete. 
For the benefit of itself and the depositors, the bank has, however, pro- 
vided a by-law authorized by law to be made, which ‘‘shall be evidence 


between such savings bank and the depositors holding the same [pass- 
books], of the terms upon which the deposits therein acknowledged are 


’ 


made.’’ Banking Law, § 248, subd. 1. Pursuant to such authority, the 
Albany Savings Bank provided in by-law VIII, printed in each pass- 
book, as follows: ‘‘The acceptance of the passbook by the person making 
the deposit shall constitute an agreement, and the only agreement, be- 
tween the bank and the depositor, to be observed, kept, fulfilled and 
enforced subject to the By-Laws, Rules and Regulations of the Bank 
as they then exist and may thereafter be lawfully altered or amended. 
No special agreement with any depositor not written in the passbook 
and signed by the President or the Treasurer shall be binding on the 
bank.’’ Thus the bank had authority to make the passbook the evi- 
dence of the ‘‘terms upon which the deposits therein acknowledged are 
made’’ and it has done so by making ‘‘the acceptance of the passbook 
the only agreement between the bank and the depositor.’’ 
Reading the provisions of sections 248 and 249 of the Banking Law 
together, the conclusion is inescapable that the passbook and not the 
records of the bank must be relied upon to evidence the conclusive pre- 
sumption relied upon by the claimant under section 249. Since the 
passbook in question was not in form to create the statutory presump- 
tion, that section of the Banking Law is not available. 
The statutory provision is in derogation of the common law and must 
be strictly construed and to come within the statute ‘‘the form of the 
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deposit must be in strict conformity with that expressed by the statute, 
or the statute will not apply.’’ Matter of Fonda’s Estate, 206 App. 
Div. 61, 63, 200 N. Y. S. 881, 883. There was no valid gift to claimant 
under common-law principles. There was no delivery of the passbook 
to claimant. It was retained in the possession of Bessie Fenelon. The 
deposit in the joint names raised no presumption of the existence of 
an intent to give. That might have been simply for purposes of con- 
venience. Hayes v. Claessens, 189 App. Div. 449, 179 N. Y. S. 153; Mat- 
ter of Bolin, 186 N. Y. 177, 32 N. E. 626. The law never presumes a 
gift. Id. Joint deposits not in the form provided by section 249 of the 
Banking Law are still presumed to have been made for convenience only 
and in the absence of proof rebutting that presumption no title or 
ownership vests in the survivor. McDonald v. Sargent, 121 Mise. 437, 
443, 201 N. Y. S. 129. 

Bessie Fenelon did not direct the money to be deposited according 
to the form of the statute but only in joint account, which must be 
presumed to have been made only for convenience. She had a safe de- 
posit box in another bank and she made claimant her agent to have 
access to the box and gave her a key to it. There is also a letter in 
evidence signed by Bessie Fenelon and addressed to claimant which was 
found in the box. It gave directions to claimant as to disposing of 
various items of property, which stated ‘‘the book with your name on 
it is for you.’’ The passbook in question was in the box and was the 
only one with claimant’s name on it. There is also testimony of the 
manager of the safe deposit department of the bank that prior to her 
death the deceased had said to him that the passbook she was putting 
in the box was a joint account which she had with the claimant, who 
was to get the money when she died. These facts do not seem to me to 
show what her original intent was at the time she made the deposit. 
She may have relied upon the letter as a testamentary document rather 
than upon the form of the deposit. Both the letter and her remarks 
to the safe deposit manager speak as of her death and not as of the time 
of the deposit. Neither can be given testamentary effect. 

For all these reasons I believe the decree of the Surrogate’s Court 
must be affirmed, with costs to respondent payable out of the estate. 

Decree affirmed, with costs to the respondent payable out of the 
estate. 


HILL, J. (dissenting)—At the beginning of the transaction, the 
money was in an account in the bank in the name of the deceased. 
She withdrew it by signing a check payable jointly to herself and the 
claimant. The deposit slip or card signed by these two persons to 
whom the check was payable, recited that the deposit was a joint ac- 
count with right of survivorship, as did the signature book. Each act 
of deceased indicated an intent to make a joint account with the right 
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of survivorship in the claimant. The failure of the bank scriveners to 
indicate this intent on the account books of the bank should not defeat 
the obvious intention of deceased. The oral testimony supports this 
theory. 


SAVINGS DEPOSIT SUBJECT TO AD 
VALOREM TAX 


Hamilton National Bank v. City of Chattanooga, Tenn., 54 S. W. 
Rep. (2d) 943 


Under the Tennessee statutes a savings deposit on hand more than 
six months is money on deposit subject to ad valorem tax. Such a 
deposit is not a bond within the meaning of a provision execpting 
certain bonds and defining a bond as an instrument ‘‘whereby the 
obligor is bound to pay interest.’’ 


Suit by the Hamilton National Bank against the City of Chatta- 
nooga. From an adverse decree, complainant appeals. Affirmed. 

J. L. Foust, of Chattanooga, for complainant. 

J. W. Anderson, of Chattanooga, for defendant. 


GREEN, C. J.—This is a controversy between the complainant bank 
and the defendant city as to whether a savings deposit on hand for 
more than six months is subject to an ad valorem tax. The chancellor 
held that it was, and the complainant has appealed. The bank is acting 
as executor of one of its former customers, and on January 10, 1930, 
and on January 10, 1931, as such executor, had on hand in bank as a 
savings deposit several thousand dollars upon each date. 

On each date the money in the savings account had been on hand 
for more than six months. 

The bank maintains that this savings deposit is not subject to ad 
valorem taxation by reason of the provisions of the income tax law, 
chapter 86 of the Pub. Acts of 1929. That act exempts certain bonds 
from ad valorem taxation, and then defines the word ‘‘bond”’ as follows: 


“The word ‘Bond’ shall be held and construed to include all obliga- 
tions issued by any person, firm, joint stock company, business trust or 
corporation organized and doing business under the laws of the State of 
Tennessee, or any other State, evidenced by an instrument whereby the 
obligor is bound to pay interest to the obligee regardless of whether the 
obligor is doing business in the State of Tennessee, or whether the ob- 
ligation under the terms of which the interest accrues is a mortgage or 


~ NOTE— For ‘similar decisions see “Banking Law Journal Digest (Fourth 
Edition) §1413. 
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lien on property located in the State of Tennessee, or beyond the juris- 
diction thereof; provided, that the word ‘bond’ shall not include or- 
dinary commercial paper, trade acceptances, . . . ete., maturing in 
six months or less from the date of issuance.’’ Section 4. 






The argument is that the savings passbook issued to the complainant 
is an obligation whereby ‘‘the obligor is bound to pay interest to the 
obligee,’’ and that only the interest from said savings account is taxable. 

The passbook, however, contains this provision: ‘‘Savings deposits 
will ordinarily be paid upon demand, but the bank reserves the right to 
require sixty days’ notice of withdrawal of funds in this department. 
The bank also reserves the right to repay any deposit at any time.”’ 

The chancellor was of the opinion that, since the depositor might 
ordinarily withdraw his funds on demand, and that since the bank 
might pay off the depositor at any time and stop interest, the contract 
between the bank and the depositor was not one by which the bank was 
‘“bound to pay interest.’’ He likened the situation to one represented 
by a note payable on demand or one day after date. 

Regardless of the foregoing, however, we think it was properly held 
that this bank deposit was subject to ad valorem taxation. This con- 
clusion is required by the very language of chapter 86 of the Pub. Acts 
of 1929. That act amends section 8 of the General Assessment Act 
(chapter 602, Acts of 1907), providing for the assessment of personal 
property. 

Class 7 of section 8 of the Act of 1907 subject to ad valorem tax is 
‘“notes, duebills, choses in action, accounts, mortgages, or any other evi- 
dence of indebtedness, and money on hand or on deposit or invested in 
any manner in this State or elsewhere not otherwise assessed.’’ Class 7 
is amended by the act of 1929 so as to make it read (carried as class 5 
in the later act) ‘‘money on hand or on deposit in this State or else- 
where not otherwise assessed in this State.’’ 

It thus appears that the act of 1929, in so many words, excluded 
money on deposit from the scope of that act and left it subject to ad 
valorem taxation. The circumstance that money is on deposit at in- 
terest does not make it any the less money on deposit. 

The discrimination between money on savings deposits and money 
loaned out, evidenced by note or other like instrument, may be justified 
on like principles as the discrimination between short-term paper and 
long-term paper discussed in Shields v. Williams, 159 Tenn. 349, 19 
S. W. (2d) 261. Affirmed. 











BUSINESS LAW SECTION 


Digest of Recent Business Decisions 
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Agents 


Collateral Agreement Not Binding on 
Principal 
Babbitt Bros. Trading Co. v. New 
Home Sewing Machine Co., U. S. 
Circuit Court of Appeals, 62 Fed. 
Rep. (2d) 530 


Where an order form used in a 
sale of sewing machines provides 
that the salesman has no authority 
to bind the seller by any collateral 
agreement, or agreement not em- 
bodied in the order, the provision 
is binding on the buyer. 

The plaintiff sewing machine com- 
pany, in this case, sued the defend- 
ant on three trade acceptances 
given in payment for sewing ma- 
chines purchased by the defendant 
from the plaintiff. The buyer’s 
defense was that the plaintiff agreed 
to furnish salesmen and advertising 
material and to perform certain 
other acts to assist the defendant 
in disposing of the machines and 
that the plaintiff had failed to live 
up to this agreement. 

The order form signed by the 
defendant contained the following 
provision: 


“It is understood that no conditions 
agreed to by any salesman or agent 
and not embodied herein will be bind- 
ing on The New Home Sewing Ma- 
chaine Company, and it is understood 
and agreed that The New Home Sew- 
ing Machine Company shall not be in 
any way liable under any separate or 
collateral agreement made between the 
nndersigned and its salesman.” 


The agreement set up by the 
defendant as a defense was a col- 
lateral agreement made by _ the 
plaintiff’s agent withoyt the plain- 
tiff’s knowledge. It was held that 
the agreement was not binding on 
the plaintiff and that the defendant 
was liable on the trade acceptances. 
In the opinion the court said: 


More than a century ago, Chief 
Justice Marshall laid down the rule 
of agency that is applicable in the 
instant case. In Schimmelpennich 
et al. v. Bayard et al., 1 Pet. (26 U. 
S.) 264, 290 [199, 220], 7 L. Ed. 
138, that profound jurist, with char- 
acteristic lucidity, said: “It is be- 
lieved to be a general rule, that an 
agent with limited powers cannot bind 
his principal when he transcends his 
power. It would seem to follow, that 
a person transacting business with 
him, on the credit of his principal, is 
bound to know the extent of his 
authority. Yet, if the principal has, 
by his declaration or conduct, author- 
ized the opinion that he had given 
more extensive powers to his agent 
than were in fact given, he could not 
be permitted to avail himself of the 
imposition, and to protest bills, the 
drawing of which his conduct had 
sanctioned. But the defendants in 
this cause cannot allege that they have 
been deceived.” 

So, in the instant case, it might 
well be said that the defendant-appel- 
lant, reading the plainly worded 
limitation of authority, “cannot allege 
that it has been deceived.” .. . 

To summarize our views in_ this 
case, we believe that the appellant 
was at fault in disregarding the sen- 
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tence in the order form, specifically 
warning all those dealing with the 
appellee’s agents that such agents had 
no authority to make collateral con- 
tracts. A principal has the right to 
protect himself from being confronted 
and surprised with collateral contracts 
that his agent had no authority to 
make. It seems to us that the ap- 


pellee, the principal in the instant 
case, expresesd the warning as plainly 
as human language could make it. As 
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for the appellant and its officers, in 
the language of Mr. Justice Strong, 
in Dows et al. v. National Exchange 
Bank of Milwaukee, 91 U. S. 618, 
637, 23 L. Ed. 214, “however un- 
fortunate their case may be, they 
cannot be relieved by casting the loss 
upon the plaintiff, who is at least 
equally innocent with themselves, and 
who has used the extremest precau- 
tion to protect its title.” 
Judgment affirmed. 


Bankruptcy 


Recovery of Dividends Paid Out of 
Capital 
Quintal v. Adler, Supreme Court, New 
York County, 262 N. Y. Supp. 126 


The trustees in bankruptcy of a 
corporation cannot compel stock- 
holders to repay dividends which 
were declared out of capital and 
not out of profits, where the stock- 
holders received the payments in 
good faith and where the corpora- 
tion was not insolvent at the time 
of the payments. 

The following paragraphs are 
quoted from the court’s opinion: 


The defendants, stockholders, move 
to dismiss the complaint for insuf- 
ficiency. The question directly pre- 
sented for consideration is: May a 
stockholder be required to refund 
dividends seemingly declared in the 
regular course of business out of 
profits but actually declared and paid 
out of capital (1) when the corpora- 
tion was not insolvent at the time the 
dividends were paid but subsequently 
became so, and (2) when the stock- 
holder had no knowledge that the divi- 
dends were paid out of capital. 

The complaint cannot be sustained 
on the theory that it sets forth a 
cause of action to enforce the common- 
law right of creditors to follow and 
recover money of a _ corporation 


fraudulently paid or transferred to 
the stockholders. Without considering 
all of the allegations necessary to 
state such a cause of action, it suffices 
to say that the basis of the action is 
that payments were made during the 
insolvency of the corporation, or that 
it was rendered insolvent thereby. 
Such an allegation is here lacking. 
The complaint cannot be upheld on 
the theory that, although the corpora- 
tion was solvent at the time the pay- 
ments were made, the dividends were 
declared out of capital in contempla- 
tion of insolvency, and were paid and 
received pursuant to a scheme _ to 
defraud creditors. The good faith of 
the recipients of the dividends is not 
challenged in the complaint, nor are 
any facts set forth from which fraud 
or bad faith may be inferred. 


The complaint is not good, inde- 
pendently of statute, under the so- 
called “trust fund” doctrine. On this 
point there is a plethora of language 
in the cases, often inaccurately ex- 
pressed, a good deal of it in the form 
of comment having little if anything 
to do with the actual decision reached. 
It would serve no useful purpose to 
discuss or to analyze these cases. No 
decision in this jurisdiction has been 
brought to my attention in which the 
“trust fund” theory was held to sup- 
port the recovery of payments made to 
stockholders, unless such payments 
were made during insolvency or re- 
sulted in the insolvency of the corpo- 
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ration. The United States Supreme 
Court and courts in other jurisdictions 
have rejected the “trust fund” doc- 
trine in so far as it was sought to 
be applied to a corporation solvent at 
the time of the payments complained of. 

“Under the decisions of the courts 
of the United States, there is no solid 
foundation for the contention that the 
capital of a corporation which is 
solvent is a ‘trust fund’ upon which 
there is any lien for the payment of 
corporate debts. The capital of a 
solvent corporation is as much the 
absolute property of the corporation 
as is the property of an individual. 
Neither a corporation nor an_ indi- 
vidual can so exercise the power of 
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disposition over that which is pos- 
sessed as to fraudulently defeat the 
just demands of creditors. But 
neither the individual nor the corpo- 
ration can be said, in any accurate 
sense, to hold his or its property 
subject to any trust in favor of credi- 
tors.” Lawrence v. Greenup (C. C. A.) 
97 F. 906, 908. See, also, McDonald 
v. Williams, 174 U. S. 397, 405, 19 
S. Ct. 748, 744, 483 L. Ed. 1022; 
Bartlett v. Smith, 162 Md. 478, 160 
A. 440, 161 A. 509; Hospes v. North- 
western Mfg. & Car Co., 48 Minn. 
174, 50 N. W. 117, 15 L. R. A. 470, 
31 Am. St. Rep. 637; Coleman v. 
Hagey, 252 Mo. 102, 135, 158 S. W. 
829. 


Corporations 


Power of Corporation to Purchase 
Own Shares 
Wolff v. Heidritter Lumber Co., Court 


of Chancery of New Jersey, 163 Atl. 
Rep. 140 


A corporation may purchase its 
own shares of stock from one of its 
stockholders, when all other stock- 


holders consent thereto and such 
purchase is for the benefit of all 
stockholders, provided that the 
assets of the corporation, in excess 
of the purchase price of the stock, 
are sufficient to pay its creditors. 
Such stock may be paid for by a 
note, and the holder of such a 
note has a valid claim against the 
corporation upon the latter’s in- 
solvency. 

The present action was brought 
by stockholders of the defendant 
corporation for the appointment of 
a receiver and the winding up of 
the corporation. A creditor named 
Poppenga filed a claim which had 


arisen out of his sale of the de- 


fendant corporation’s stock to the 
corporation, and for which sale a 
note signed by the defendant corpo- 
ration was given in payment. The 
question before the court was 
whether the claim was a valid one. 
In holding that the claim was valid, 
the court said: 


In the instant case the company 
admittedly had far more than suf- 
ficient assets to pay its creditors in 
full, and all of the stockholders ex- 
pressly consented to the purchase. 
Under such circumstances it may well 
be doubted that much, if any, con- 
sideration need be given toward the 
determination of what is a “legitimate 
corporate purpose.” Aside from the 
rights of creditors, which in the in- 
stant case were in no wise prejudiced 
or infringed, and the right of the 
state that no criminal or fraudulent 
act be perpetrated, which is in no 
wise intimated in the present case, it 
would seem that the stockholders are 
the only ones interested, and that any 
purchase might be made to which all 
stockholders expressly assented. If, 
however, the “legitimate corporate 
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purpose” be deemed a requisite even 
under such circumstances, no doubt 
is entertained as to its existence in 
the case at the bar. 

The corporation was involved in 
litigation wherein persons having a 
“life estate” in the “inchoate” divi- 
dends of certain shares of stock of 
the company, held by trustees, in 
trust to pay the “income” on _ that 
stock, during the life of a third party, 
to the litigating complainants and to 
transfer the stock at the death of 
the third party to other beneficiaries 
of whom Poppenga was one, sought 
to obtain payment of dividends to 
themselves out of accumulated profits 
of the company. 


An opinion had been filed in the 
litigation, foreshadowing the possi- 
bility, if not the probability, of a 
decree that the corporation should pay 
such dividends out of the accumulated 
profits. The accumulated profits had 
been put back into the business, so 
that it would have been very difficult, 
if not impossible, for the corporation 
to have paid such dividends at that 
time without liquidating its affairs, 
notwithstanding it was amply solvent, 
as has been said. 


The interest or share in the cor- 
porate assets represented by these 
shares of stock held in trust belonged 
partly to the “dividend” beneficiaries 
and partly to Poppenga and the other 
“stock” beneficiaries. If the corpora- 
tion paid the dividends to the former, 
the value of the shares of stock to 
which Poppenga and his associates 
were entitled would be pro _ tanto 
diminished, whereas if Poppenga and 
his associates advanced to the corpo- 
ration the money to pay the dividends, 
the amount of their individual assets, 
aside from the stock, would be thereby 
decreased, but this would be com- 


pensated for because the value of 
the shares of stock would not be 
diminished; the net result to Poppenga 
and his associates would be substan- 
tially the same under either plan,— 
except that for the corporation to 
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pay the dividends out of the corporate 
assets would have entailed such a 
sacrifice of corporate assets as to 
result in still greater diminution of 
the value of the “stockholders” stock, 
and they all felt it would be much 
better for themselves and the other 
stockholders of the company, who also 
naturally felt the same way about it, 
if they should advance the dividend 
money to the company. 


Unfortunately Poppenga was unable 
or unwilling to advance his share out 
of his other individual assets, and 
therefore, in order to enable him to 
get the money to make the necessary 
advance, this sale of 150 of his shares 
of stock to the company was agreed 
on, being at a price higher than he 
could get elsewhere, yet lower than 
the book value; and in order to accom- 
modate the company’s situation, the 
payment of the purchase price was 
made deferred and payable in install- 
ments. The immediate cash necessary 
to make the payment to the “dividend 
beneficiaries” was obtained from a 
bank, on Poppenga’s note with col- 
lateral, including the stock and the 
company’s agreement to pay Pop- 
penga the $40,000. 

The purchase by the company was 
therefore part of an entire transaction 
intended, and believed to be, and 
agreed upon by all stockholders as 
being, and which apparently in fact 
actually was, for the benefit not only 
of Poppenga, but also of all the other 
stockholders of the company. (It does 
not appear that the present unfortu- 
nate financial situation of the com- 
pany was in any wise attributable to 
this transaction, or that it could have 
been foreseen at that time.) The 
corporation is simply the stockholders 
in corporate form; the interests of 
the stockholders are the interests of 
the corporation; the purpose of the 
corporation is to benefit the interests 
of the stockholders. The legitimate 
benefit of the stockholders is therefore 
a legitimate corporate purpose, espe- 
cially when all agree. 





“ 
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Foreign Corporations 


Corporation Held Not Doing Business 
in New York 


Lebanon Mill Co. v. Kuhn, Municipal 
Court of City of New York, 261 N.Y. 
Supp. 172 


Proof that a foreign corporation 
has made a few sales in New York, 
that its invoices bear its New York 
address, and that it carries a bank 
account in New York, is insufficient 
to show that the corporation is 
doing business in New York so as 
to be deprived of the right to bring 
suit in New York, until it has com- 
plied with section 218 of the Gen- 
eral Corporation Law requiring it 
to obtain a certificate of authority. 
In this case, the court said: 


Some business may be done here 
by a foreign corporation. But at 
what point does the proscription of 
section 218 General Corporation Law, 
within the condition therein stated, 
become operative? Tests have at times 
been formulated by our courts as an 
aid to this inquiry. Though neces- 
sarily vague and inconclusive, they 
indicate criteria of appraisal of corpo- 
rate activity, which no reflective deci- 
sion can ignore. We are told that 
within the ambit of a transient, occa- 
sional, noncontinuous, sphere of activ- 
ity, a foreign corporation may prose- 
cute its corporate functions here, with- 
out incurring the disability imposed by 
section 218, General Corporation Law. 
Beyond that sphere immunity ceases, 
and compliance with the statute be- 
comes mandatory as a condition to 
suit in the courts of this state. If 
the corporate activity of a foreign 
corporation is attended with an ap- 
preciable measure of volume, con- 
tinuity, and regularity, it is forbidden 
to sue here upon a contract here made 
if the contract be not preceded by a 
local authorization to transact business 
in this state. 





The problem is essentially one of 
fact. There are no fixed standards 
of appraisal. The tokens of a for- 
bidden activity must be found in the 
nature of the particular foreign cor- 
porate enterprise and what is done 
in this state in the furtherance thereof. 


“A foreign corporation may send its 
agents into this state to make con- 
tracts for the purchase or sale of 
goods without falling within the inhibi- 
tions of our statute.” International 
Fuel & Iron Corp. v. Donner Steel 
Co., 242 N. Y. 224, 229, 151 N. E. 
214, 215. It may, with like immunity, 
provide its agents with a meeting place 
or headquarters. Id. It may appoint 
a local selling agent; and its name 
may appear on the door of the place 
of business occupied by the local sell- 
ing agent. Schwarz v. Sargent (Sup.) 
197 N. Y. S. 216. It may include 
its name in the telephone directory as 
of the address of its selling agent. 
Rosenblatt v. Bridgeport Metal Goods 
Mfg. Co., 105 Mise. 92, 173 N. Y. S. 
331. It may ship goods to commission 
merchants to be sold on consignment. 
Brookford Mills, Inc., v. Baldwin, 154 
App. Div. 553, 1839 N. Y. S. 195; 
Badische Lederwerke v. Capitelli, 92 
Mise. 260, 155 N. Y. S. 651. None 
of these activities, per se, constitute 
doing business in this state, within 
the meaning of section 218, General 
Corporation Law. 


Evidence of a single sale (New 
York Architectural Terra-Cotta Co. v. 
Williams, 102 App. Div. 1, 92 N. Y. 
S. 808), or two sales (Ozark Cooper- 
age Co., Inc., v. Quaker City Cooper- 
age Co., 112 App. Div. 62, 98 N. Y. 
S. 113), or even a “series of sales” 
(Angldile Computing Scale Co. v. 
Gladstone, 164 App. Div. 370, 375, 
149 N. Y. S. 807) does not, per se, 
warrant a finding that a foreign corpo- 
ration is “doing business” here. Such 
activity falls within the permissible 
latitude of the occasional, noncon- 
tinuous transaction of business. 








Discharge of Employee Under Am- 
biguous Contract 


Prescott v. Buffalo Fire Appliance 

Corp., New York Supreme Court, 

Appellate Division, 260 N. Y. Supp. 
840 


Where a salesman is employed 
for a period of two years under a 
contract providing that it “is pred- 
icated upon the sale of at least 
ten pieces of apparatus per year,” 
this provision gives the employer 
no right to discharge a salesman 
during the two year term. The 
word “predicated” is a meaningless 
term without legal significance. The 
opinion of the court in this case 
reads as follows: 


The plaintiff had been employed by 
the defendant as a salesman for a 
term of two years, but he was dis- 
charged while the term had about 
three and one-half months to run. 
The defendant seeks to justify this 
breach of the contract by a provision 
therein which reads: “The terms of 
this contract shall be for a period of 
two years and is predicated upon the 
sale of at least ten pieces of apparatus 
per year.” 

The defendant had not sold that 
number up to the date of his dis- 
charge. The word “predicated” is a 
meaningless term without legal signifi- 
cance, and may express an assertion 
or the basis of a hope of success 
instead of reserving the right of the 
employer to terminate the contract. 
There was no effort on the trial to 
explain the ambiguity, and we agree 
with the trial court in holding that 
it gave the defendant no right to 
terminate the contract and discharge 
the plaintiff during the term. The 
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Master and Servant 







language apparently was that of the 
defendant, and, if there were doubt 
about it, it would be construed most 
strongly against it. If it had doubt 
concerning the plaintiff's ability as a 
salesman, or wished to protect itself 
against fortuities, it could readily 
have used more apt language. 

The plaintiff was permitted to show 
the general expenses that he had 
incurred during the contract period, 
although it was provided in the con- 
tract that he should pay all his own 
expenses. The verdict rendered is for 
the exact amount of the expenses (less 
commissions paid) and the interest to 
which the plaintiff testified. This is 
no proper measure of damages for the 
breach of a contract for the services 
of a salesman on commissions. The 
damages should have been measured 
by the commissions which the plain- 
tiff might have earned during the 
remainder of the term under reason- 
able probabilities, taking into con- 
sideration all the circumstances, in- 
cluding past success, prospective cus- 
tomers, and the sums he had expended 
in preparation, which might have led 
to other sales or might have resulted 
only in future wasted effort. In other 
words, the prospective net profits 
which, with earnest endeavor, favoring 
fortune, and proper support from the 
defendant, would reasonably be ex- 
pected to accrue, rather than the ex- 
pense he had sustained by making 
sales in the past and in preparing 
for the future, must be the test. 
Wakeman v. Wheeler & Wilson 
Manuf’g Co., 101 N. Y. 205, 4 N. E. 
264, 54 Am. Rep. 676; Orester v. 
Dayton Rubber Manufacturing Co., 
228 N. Y. 134, 189, 126 N. E. 5105 
United States Trust Co. of New York 
v. O’Brien, 143 N. Y. 284, 38 N. E. 
266. 

Judgment reversed on the law, and 
a new trial granted, costs to abide 
the event. 
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Sales 


Waiver of Buyer’s Rights Against 
Seller 

Victoria Materials & Gravel Co. v. 

Sauerman Bros., Inc., U. S. Circuit 

Court of Appeals, 61 Fed. Rep. (2d) 
850 

Where a buyer, after discovering 
defects in machinery purchased, re- 
pairs and continues to use it, he 
waives his rights against the seller 
for fraud in inducing the sale. 

In this case the defendant bought 
machinery from the plaintiff. After 
the installation, the defendant dis- 
covered that the motor did not 
operate properly. Without first 
notifying the plaintiff, the defend- 
ant had the motor repaired and 
continued to use it. The plaintiff 
brought suit to recover the purchase 


price and the defendant counter- 
claimed with an action for damages 


based on fraud. The court, how- 
ever, held that all the defendant 
could set off was the amount paid 
for repairs. ‘The court said, in 
part: 


A right to rescind the contract was 
not asserted. As above indicated, the 
cross-action was for damages for al- 
leged fraud in inducing the buyer to 
enter into the contract. The evidence 
was such that the court would have 
been warranted in setting aside a ver- 
dict involving a finding that the al- 
leged fraud was committed. Further- 
more, the evidence showed that the 
buyer, after discovering the defect in 
the motor and that it was not new, 
retained the motor and continued to 
use and treat it as its own. By so 
doing it waived the asserted objection 
to the contract, ratified it, and became 
conclusively bound by it. McLean v. 
Clapp, 141 U. S. 429, 12 S. Ct. 29, 35 
L. Ed. 804; 4 R. C. L. 515. The 


evidence indicated that, except as to 
the motor, the machinery delivered 
was in every substantial respect what 
the contract contemplated. The above- 
mentioned statement accompanying the 
motion for a directed verdict indicated 
that the appellee waived the benefit 
of the provision of the contract as to 
it not making allowances for repairs 
or alterations made without its written 
consent or approval. In the circum- 
stances attending the making of the 
motion for a directed verdict, if the 
appellants were entitled to anything 
in reduction of the amount sued for, 
they were entitled to no more than a 
credit or allowance of the amount 
expended in the replacements and 
repairs of the motor, required to 
remove any trouble with it. Pullman 
Palace-Car Co. v. Metropolitan St. 
Railway Co., 157 U. S. 94, 111, 15 
S. Ct. 503, 39 L. Ed. 632. The 
evidence did not show any substantial 
recoverable damage which would not 
be repaired by the allowance of that 
credit. 


Action by Manufacturer to Recover 
Chairs from Innocent 
Purchaser 
Brumby Chair Co. v. City of Co- 
lumbus, Court of Appeals of Georgia, 
167 S. E. Rep. 221 

A manufacturer agreed to sell 
chairs to a dealer for cash. The 
manufacturer delivered the chairs, 
taking a check in payment. The 
dealer promptly sold the chairs to 
the City of Columbus and was 
paid for them. The dealer’s check 
was dishonored. The manufacturer 
brought this action to recover pos- 
session of the chairs from the City. 

In holding that the manufacturer 
was not entitled to the chairs under 
the circumstances, the court said: 
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1. “Where personal property is de- 
livered to another under an agreement 
that he is to pay cash therefor, and 
where the cash payment is made by 
a check, which the person receiving 
believes to be good, but which after- 
wards proves to be worthless, no con- 
tract of sale arises, and no title to 
the property passes.” Chain v. Cox, 
39 Ga. App. 301 (1), 147 S. E. 
154, 155. 

2. “But where, under the express 
or implied terms of a sale, the pur- 
chase price is to be paid upon delivery 
of the goods, and the vendor, without 
collecting the purchase price, never- 
theless proceeds to make delivery in 
pursuance of his contract, and the 
vendee, after such delivery, proceeds 
to resell the goods to a bona fide 
purchaser for value, the rights of 
such innocent third person are gov- 
erned by the provisions of section 
3318 and 3319 of the Civil Code 
relative to conditional sales, and the 
vendor cannot recover the goods from 
such innocent purchaser, where the 
terms of sale had not been reduced 
to writing and recorded as required 
by the statute.” Morris & Co. v. 
Walker Bros. Co., 29 Ga. App. 476 
(2), 116 S. E. 201. 

Judgment affirmed. 


Loss of Goods in Transit 


Chapman v. Nitrate Agencies Co., 
Supreme Court of Alabama, 244 So. 
Rep. 810 
Where goods are lost in transit, 
the question whether the loss is to 
be assumed by the seller or the 
buyer depends upon which party 
has title to the goods at the time 

of the loss. 

The general rule is that, where 
goods are shipped under an “order 
notify” bill of lading with sight 
draft attached, the title remains 
in the seller until the draft is paid. 
In this case it was held that, where 
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a carload of nitrate was destroyed 
in transit by a flood, the loss would 
fall upon the seller. 

The opinion reads in part as 
follows: 


The substantial question involved 
is the right of the seller, under the 
the facts of the case, to recover of 
the buyer the price of merchandise 
destroyed while in transit without the 
fault of either. 

If not otherwise stipulated, the risk 
of loss follows the title. Cook & 
Laurie Contracting Co. v. Bell, 177 
Ala. 618, 59 So. 273; Foley v. Felrath, 
98 Ala. 176, 13 So. 485, 39 Am. St. 
Rep. 39; Magee v. Billingsley, 3 Ala. 
679. 

In whom, then, was the title at the 
time of the loss? 

During the summer of 1928, Nitrate 
Agencies Company, the seller, and 
C. D. Chapman & Co., the buyer, 
entered into a contract in writing for 
the sale of nitrate of soda, to be de- 
livered during the spring of 1929 by 
shipments from Pensacola, Fla., to 
Geneva, Ala. 

A car of 25 tons reached Geneva, 
via the L. & N. Railroad, on the day 
before the heavy rains culminating in 
the great flood of March, 1929. The 
waters rose to several feet in the car 
and wholly destroyed the shipment. 

The contract stipulated: “Terms: 
Net cash, payable by sight draft at- 
tached to order notify bill of lading.” 

Accordingly, the shipment was made 
by bill of lading issued to Nitrate 
Agencies Company, consignor, and 
“Consigned to order of Nitrate 
Agencies Company,” the seller, with 
order “Notify C. D. Chapman & Com- 
pany,’ the buyer, at Geneva, Ala. 

This bill of lading, indorsed “Ni- 
trate Agencies company,” and attached 
to sight draft for the price, was sent 
through banking channels for collec- 
tion. The draft was not paid, nor 
bill of lading surrendered to the buyer. 

By the settled law of Alabama, this 
evidences a sale for cash at the point 
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of destination. The title remains in 
the seller until the buyer pays the 
draft, and thereupon becomes entitled 
to the bill of lading, the evidence of 
ownership, without which he cannot 
obtain possession of the property. 
Howell v. Home National Bank, 195 
Ala. 73, 70 So. 686; Sessoms Grocery 
Co. v. International Sugar Feed Co., 
188 Ala. 233, 66 So. 479; Armstrong 
v. Wilcox, 207 Ala. 390, 92 So. 645; 
E. T. Gray & Sons v. Satuloff Bros., 
213 Ala. 526, 105 So. 666; Louisville 
& N. R. Co. v. Sarris & Collas, 209 
Ala. 217, 95 So. 903; Robinson & 
Ledyard v. Pogue & Son, 86 Ala. 257, 
5 So. 685; Jones & Co. v. Brewer, 79 
Ala. 545; Industrial Finance Corpora- 
tion v. Turner, 215 Ala. 460, 100 So. 
904. 

Appellee insists this transaction was 
governed by the laws of Louisiana, 
and offered in evidence certain statutes 





Ordinance Imposing License Fee 
Invalid 
Dugan Bros., Inc., v. Zorn, New York 
Supreme Court, Rockland County, 261 
N. Y. Supp. 592 


A village ordinance imposing an 
annual license fee of $100.00 on 
peddlers is unreasonable and invalid 
as applied to a corporation selling 
bakery products from autotrucks. 

The opinion in this case reads 
as follows: 


It is admitted by the pleadings that 
the board of trustees of the village of 
Haverstraw has enacted an ordinance 
imposing an annual license fee of $100 
upon peddlers. The plaintiff claims 
that this ordinance is invalid, and 
judgment is sought enjoining its en- 
forcement against the plaintiff. It is 
also admitted by the pleadings that 
the plaintiff has, for many months 


THE BANKING LAW JOURNAL 


Taxation 








451 






of Louisiana defining sales. We need 
not consider whether the law of Ala- 
bama or the law of Louisiana governs; 
nor the proper construction of the 
statutes of Louisiana, if governed by 
the laws of that state. 

No decisions of the Supreme Court 
of Louisiana were introduced in evi- 
dence, but on examination we find the 
late decisions of that court are in full 
accord with those of Alabama and the 
well-nigh universal rule elsewhere, that, 
in case of shipment on “order notify” 
bill of lading, attached to sight draft, 
the title remains in the seller until 
the- draft is paid. State v. Federal 
Sales Co., 172 La. 921, 136 So. 4; 
First Nat. Bank of Longview, Tex., 
v. Henderson Cotton Oil Co., 157 La. 
394, 102 So. 501; U. Koen & Co. v. 
New Winnfield Drug Co., 13 La. App. 
233, 125 So. 764; note to 60 A. L. R. 
677; 55 C. J. 588. 


past, been engaged in the sale from 
autotrucks of bread, cakes, pies, 
biscuits, rolls and other bakery prod- 
ucts within the village of Haverstraw. 

The evidence discloses that the 
plaintiff operates about 380 autotrucks 
and horse-drawn vehicles in the state 
of New York, its territory covering 
Greater New York and the counties 
of Westchester, Putnam, Dutchess, 
Orange, and Rockland, and Nassau 
and Suffolk counties on Long Island. 

Judicial notice may be taken of the 
fact that in the territory in which the 
plaintiff operates there are a great 
many municipalities; the plaintiff 
claims a total of 231. If each of — 
these imposed a like license fee, the 
annual cost to the plaintiff would be 
at least $38,000, and if some trucks 
entered several municipalities, a much 
larger cost. 

It is impossible to close the eyes 
to the fact that this license fee is, in 
reality, a tax, imposed to prevent 
competition with local merchants. The 
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terms of the ordinance itself disclose 
the fact, and the evidence establishes it. 

The desire of local merchants to 
be protected against outside competi- 
tion is quite understandable. Whether 
as owners, or as lessees, they con- 
tribute to the taxes which support 
the local government, employ local 
labor, contribute to local charities and 
civic enterprises, and believe that their 
trade should not be taken from them 
by those who do none of these things. 
Theirs is a strong argument, but it 
must be directed to the local inhabi- 
tants, not to the courts. Under the 
guise of a license fee, the real fact 
is that a tax is sought to be imposed 
upon a lawful business, which it is 
beyond the power of the municipality 
to impose. 
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The claim that the license fee im- 
posed will no more than cover the 
cost of issuing and recording the 
license, and of necessary inspection 
and regulation, cannot be upheld. 

Police inspection and regulation is 
a part of the ordinary work of the 
police force everywhere, and its cost 
cannot be even approximately esti- 
mated and apportioned, any more 
than it could be estimated how much 
wear upon the streets of a muncipality 
would result from the operation of 
one of the plaintiff’s trucks. 

The right to impose a reasonable 
license fee is undoubted, but the 
license fee imposed in this case is not 
reasonable, and cannot be upheld. 

Judgment for the plaintiff, with 
costs. 


Trade-Marks 


‘‘Copperweld’’ Not Valid Trade-Mark 


In re Copperweld Steel Co., Court 
of Customs and Patent Appeals 62 
Fed. Rep. (2d) 363 


The word “Copperweld” can not 
be registered as a trade mark for 
“electric wire, electric cable, ground 


rods for electric current, bond 
wires, track connections and cable 
rings.” The reason is that the 
word is merely descriptive of the 
goods to which it is applied and is, 
therefore, barred from registration 
by section 5 of the Trade Mark 
Registration Act of February 20, 
1908 (15 U. S. Code, Section 85). 
The following paragraphs are 
quoted from the courts’ opinion: 


It is the contention of appellant 
(the applicant) that the word is not 
descriptive, but only suggestive; that 
it is an invented or coined word, not 
to be found as a whole in the dic- 
tionaries; that it calls up no mental 
picture of the goods and has no 


descriptive significance to the pur- 
chaser, but only indicates origin. 

Appellant seems to have been using 
the word in a trade-mark sense over 
a long period of years, beginning in 
1916. It has secured registrations of 
certain composite marks in which the 
word appears, but in these the word 
itself, except in the connections there 
shown, was disclaimed. 


It appears that some, at least, of 
the goods upon which the mark is used 
are produced by sheathing a steel core 
with a coating of copper. The exact 
process used in applying the sheathing 
is not described in the record, other 
than in certain patents referred to, 
but it is a matter of general informa- 
tion, of which the court may take 
judicial notice, that it is a common 
practice to combine unlike metals by 
coating one of them with the other 
in a manner which solidifies the result- 
ing product. 

One of the definitions of “weld” as 
a transitive verb, given in Webster’s 
New International Dictionary, is: “To 
unite closely or intimately; to join 
closely.” 














The same authority defines the word 
when used as a noun as: “State of 
being welded; also, a welded joint.” 

These are broad, but by no means 
unusual, definitions. The word “weld,” 
with these meanings, is in common 
and almost universal use. It seems to 
us that when preceded by “copper” 
(which, as combined with “weld” in 
the mark, seems to be used in an 
adjective sense), and applied to the 
copper sheathed or “copper clad” 
products of appellant company, the 
complete word does more than merely 
suggest the nature or character of 
those products. When their character 
is rightly considered, the word, even 
though it be a coined word, describes 
that character. 

The decision of the Commissioner 
of Patents is affirmed. 


‘‘Sunshine Trumps’’ No Infringement 
of ‘*Trumps’’ 

Mason, Au & Magenheimer Confec- 

tionery Co. v. Loose-Wiles Biscuit Co., 

U. S. District Court, New York, 1 
Fed. Supp. 755 

The fact that a trade-mark has 
been adopted and used on certain 
goods does not prevent its adoption 
and use by another on goods of a 
different type and description, espe- 
cially where the mark is not orig- 
inal or unusual. 

The plaintiff manufactured candy 
under the trade mark of “Trumps.” 
The defendant manufactured cookies 
and later adopted and used the 
name “Sunshine Trumps” on one 
of its products. The question 
before the court was whether the 
plaintiff could enjoin the defend- 
ant’s use of the word “Trumps.” 
In holding that the defendant was 
not infringing on the plaintiff’s 
rights, the court said: 
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The inquiry suggested is whether 
by any reasonable extension of its 
business over these many years the 
plaintiff’s rights should be broadened 
so as to prohibit the defendant from 
using the same name for such a 
totally different class of article as 
cookies or ginger snaps. Had the 
plaintiff ever been a manufacturer 
of cookies or biscuits or allied foods, 
the question presented would be quite 
different; but in the circumstances, I 
think that the rights of the plaintiff 
must be measured by its own narrow 
use. 

In American Steel Foundries v. 
Robertson, 269 U. S. 372, 46 S. Ct. 
160, 162, 70 L. Ed. 317, it was said: 
“The mere fact that one person has 
adopted and used a trade-mark on his 
goods does not prevent the adoption 
and use of the same trade-mark by 
others on articles of a different de- 
scription. There is no property in a 
trade-mark apart from the business 
or trade in connection with which it 
is employed. United Drug Co. v. 
[Theodore] Rectanus Co., 248 U. S. 
90, 97, 39 S. Ct. 48, 68 L. Ed. 141; 
Hanover [Star] Milling Co. v. Met- 
calf, 240 U. S. 403, 413, 414, 36 S. 
Ct. 357, 360 (60 L. Ed. 713). ‘The 
law of trade-marks is but a part of 
the broader law of unfair competition’ 
(Id.), the general purpose of which is 
to prevent one person from passing off 
his goods or his business as the goods 
or business of another.” 

Under the foregoing test, certainly 
the defendant has invaded no field 
that previously was occupied by the 
plaintiff. The plaintiff has never lost 
and probably never will lose the sale 
of one of its five-cent candy packages 
as a result of the acts of the defend- 
ant. To give the plaintiff the mon- 
opoly that it seeks here would be to 
conclude, in defiance of the foregoing 
authority, that there is a property in 
a trade-mark apart from the business 
or trade in connection with which it 
is employed. .. . 

There is another feature of this case 
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that invites discussion. The name 
“Trumps” itself is not so original, 
arbitrary, or fanciful as to indicate 
complete appropriation by the plain- 
tiff, for, as was said by Judge Hough 
in France Milling Co. v. Washburn- 
Crosby Co. (C. C. A.) 7 F. (2d) 304, 
306, in considering whether plaintiff's 
use of “Gold Medal” as a mark on 
prepared flour created rights sufficient 
to enjoin the defendant from the use 
of the same mark on straight flour: 

“To take another view of the matter, 
the degree or exclusiveness of appro- 
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priation accorded to the originator of 
a trade-name often varies with the 
kind of name he originates. If the 
name or mark be truly arbitrary, 
and fanciful, it is more specially and 
peculiarly significant and suggestive 
of one man’s goods, than when it is 
frequently used by many and in many 
differing kinds of business. Of this 
‘Kodak’ is a famous example, and the 
English courts have prevented one 
from putting forth Kodak bicycles, at 
the suit of the originator of the name 
for a totally different article.” 


Trade Unions 


Injunction Granted Against Trade 
Union 


J. H. & S. Theatres, Inc., v. Fay, 
New York Court of Appeals, 183 
N. E. Rep. 509 


A trade union may picket the 


premises of a theatre owner in an 
orderly manner but the union and 
its members will be enjoined from 
misrepresenting the owner’s attitude 
and attempting, by intimidation of 
prospective customers to destroy the 
owner’s business. 


In this case, it appeared that 
the plaintiff was the lessee of three 
theatres. The defendants were a 
stage employees’ union and_ its 
president. The plaintiff, it ap- 
peared, employed a member of a 
rival union to do certain work in 
its three theatres. The defendant 
union insisted that the plaintiff em- 
ploy one of its members in each of 
its three theatres to do the work 
which was then being done by one 
person. 

In granting an 
terms above referred to, the court 
said: 


injunction in 


Combinations of workmen, like other 
combinations, be they weak or strong, 
must nevertheless restrict the exercise 
of their powers of compulsion within 
the limits imposed by law. In Ex- 
change Bakery & Restaurant, Inc., v. 
Rifkin, 245 N. Y. 260, 263, 269, 157 
N. E. 180, 133, we affirmed the right 
of such combinations to picket for 
the purpose of achieving their lawful 
purposes, though injury to others 
might be incidental to such picketing; 
but we added the warning, “it may 
not be accompanied, however, by 
violence, trespass, threats or intimida- 
tion express or implied,’ and further 
that, “where unlawful picketing has 
been continued; where violence and 
intimidation have been used and where 
misstatements as to the employer’s 
business have been distributed, a 
broad injunction prohibiting all pick- 
eting may be granted. The course of 
conduct of the strikers has been such 
as to indicate the danger of injury 
to property if any picketing whatever 
is allowed.” 

In Stillwell Theatre, Inc., v. Kap- 
lan, supra, page 412 of 259 N. Y., 
182 N. E. 63, we held that the right 
of the defendant “peacefully and 
truthfully” to declare to the world 
that the business practices of the rival 
union were unjust and that theatyes 
which patronized that union ought not 
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to be patronized by the public, was 
not lost because the plaintiff had a 
year’s contract with the rival union. 
The limitation placed in both cases 
upon the rights to picket and persuade 
are integral parts of the definitions of 
those rights. The courts may not 
enjoin exercise of those rights because 
such exercise may cause incidental 
injury to others. They must, in 
proper cases, by injunction, protect 
others from injury caused not by 
exercise of legal rights, but by unlaw- 
ful extension and abuse of such rights. 

The defendant union, in this case, 
picketed the plaintiff’s premises in a 
peaceful orderly manner. So far it 
was within its rights. It did more. 
Four canvassers employed by it to 
distribute copies of the Labor World 
interviewed residents of the neighbor- 
hood and endeavored to persuade them 
not to patronize the plaintiff’s theatres. 
So long as they confined themselves 
to honest truthful persuasion, the 
plaintiff had no right to complain, 
but the evidence shows that they mis- 
represented the situation and attempted 
by intimidation of prospective cus- 


tomers to destroy the plaintiff’s busi- 
ness. That they certainly had no 
right to do, and even the defendant 
does not assert that the courts may 
not, by injunction, protect the plain- 
tiff from a threatened injury to its 
business by the continuance or renewal 
of such acts, if the canvassers acted 
as agents of the defendant and if 
future injury is threatened. It does 
assert that the canvassers were not 
authorized to do anything but dis- 
tribute newspapers, and that they 
were not acting as defendant’s agents 
in attempting oral persuasion. The 
justice at Special Term has found 
otherwise, and the evidence justifies, 
if, indeed, it does not dictate, such 
finding. In spite of evidence that 
long before the case came to trial 
the defendant had ceased to employ 
these canvassers, the court was not 
bound to accept belated repentance 
or belated caution as a sufficient guar- 
anty that the plaintiff’s business would 
not be injured in similar fashion in 
the future. It might, in its discretion, 
grant protection by an _ injunction 
broad enough to achieve that purpose. 


Unfair Competition 


Use of Words ‘‘Mill’’ or ‘‘Milling’’ 
by Flour Company 
Federal Trade Commission v. Royal 
Milling Co., U. S. Supreme Court, 
53 S. Ct. Rep. 335 
It constitutes unfair competition 
within the meaning of the Federal 
Trade Commission Act for persons 
or corporations engaged in prepar- 
ing flour for the market to use the 
words “mill,” “milling,” or “manu- 
facturer of flour” as part of their 
trade names, where it appears that 
such persons or corporations do not 
grind the wheat from which their 
flour is made but merely blend dif- 


ferent kinds of flour ground by 
others. 

However, where such words have 
been in use for a long period of 
time as a part of the flour dealer’s 
trade name, they need not be dis- 
continued. It is sufficient that the 
product be stamped so as to indi- 
cate the exact character of the 
dealer’s business. 

In this case the court said: 


To sustain the orders of the com- 
mission, three requisites must exist: 
(1) That the methods used are unfair; 
(2) that they are methods of competi- 
tion in interstate commerce; and (3) 
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that a proceeding by the commission 
to prevent the use of the methods 
appears to be in the interest of the 
public. Fed. Trade Comm. v. Raladam 
Co., 283 U. S. 643, 646, 647, 51 S. 
Ct. 587, 75 L. Ed. 1324, 79 A. L. R. 
1191. Upon the first two of these 
we need take no time, for clearly the 
methods used were unfair and were 
methods of competition. Federal Trade 
Comm. v. Winstead Hosiery Co., 258 
U. S. 483, 492—494, 42 S. Ct. 384, 
66 L. Ed. 729; Fed. Trade Comm. v. 
Raladam Co., supra, at pages 651, 652 
of 283 U. S., 51 S. Ct. 587, 75 L. Ed. 
1324, 79 A. L. R. 1191. 

We also are of opinion that it suf- 
ficiently appears that the proceeding 
was in the interest of the public. It 
is true, as this court held in Federal 
Trade Comm. v. Klesner, 280 U. S. 
19, 50 S. Ct. 1, 74 L. Ed. 138, 68 
A. L. R. 838, that mere misrepresenta- 
tion and confusion on the part of 
purchasers or even that they have 
been deceived is not enough. The 


public interest must be specific and 


substantial. In that case (page 28 
of 280 U. S., 50 S. Ct. 1) various 
ways in which the public interest may 
be thus involved were pointed out; 
but the list is not exclusive. If con- 
sumers or dealers prefer to purchase 
a given article because it was made 
by a particular manufacturer or class 
of manufacturers, they have a right 
to do so, and this right cannot be 
satisfied by imposing upon them an 
exactly similar article, or one equally 
as good, but having a different origin. 
Here the findings of the commission, 
supported by evidence, amply disclose 
that a large number of buyers, com- 
prising consumers and dealers, believe 
that the price or quality or both are 
affected to their advantage by the 
fact that the article is prepared by 
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the original grinder of the grain. 
The result of respondents’ acts is that 
such purchasers are deceived into pur- 
chasing an article which they do not 
wish or intend to buy, and which they 
might or might not buy if correctly 
informed as to its origin. We are 
of opinion that the purchasing public 
is entitled to be protected against that 
species of deception, and that its in- 
terest in such protection is specific 
and substantial. Federal Trade Com- 
mission v. Balme (C. C. A.) 23 F. 
(2d) 615, 620. Compare Federal 
Trade Comm. v. Winstead Hosiery 
Co., supra; Ohio Leather Co. v. Fed- 
eral Trade Commission (C. C. A.) 45 
F. (2d) 39, 41. There is nothing 
in the Klesner Case to the contrary. 

Although we sustain the commis- 
sion in its findings and conclusions to 
the effect that the use of the trade- 
names in question and the misstate- 
ments referred to constituted unfair 
methods of competition within the 
meaning of the act, and that its 
proceeding was in the interest of the 
public, we think under the circum- 
stances the commission went too far 
in ordering what amounts to a sup- 
pression of the trade-names. These 
names have been long in use, in one 
instance beginning as early as 1902. 
They constitute valuable business as- 
sets in the nature of good will, the 
destruction of which probably would 
be highly injurious and should not be 
ordered if less drastic means will 
accomplish the same result. The 
orders should go no further than is 
reasonably necessary to correct the 
evil and preserve the rights of com- 
petitors and public; and this can be 
done, in the respect under considera- 
tion, by requiring proper qualifying 
words to be used in immediate con- 
nection with the names. 





